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Court of Appeals of the District of Columbia. 


No. 4313. 

United States of America on the Relation of Carroll Electric 

Co., a Corp., Appellant, 

vs. 

J. R. McCarl, Comptroller General, etc. 


a Supreme Court of the District of Columbia. 

No. 69340. At Law. 

United States of America on the Relation of Carroll Electric 

Company, a Corporation, Relator, 

vs. 

J. R. McCarl, Comptroller General of the United States, Respondent. 

United States of America, 

District of Columbia, ss: 

Bo it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Petition. 

Filed September 19,1924. 

No. 69340. 

United States of America on the Relation of Carroll Electric 

Company, a Corporation, Relator, 

to . 

J. R. McCarl, Comptroller General of the United States, Respondent. 

The petition of Carroll Electric Company respectfully shows to the 
Court: 

1. That it now is, and since the 20th day of April, 1922, con¬ 
tinuously has been, a body corporate duly organized and existing 
under and by virtue of the incorporation laws of the District of 
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Columbia, and said Carroll Electric Company i9 doing business, and 
has its principal place of business, in said District. 

2. That the respondent, J. K. McCarl, is a citizen of the United 
States and a resident of the District of Columbia and holds the office 
or j>osition of Comptroller General of the United States and is sued 
in such capacity. 

3. That under and by virtue of the Act of Congress approved June 
10, 1921, known as an “Act to provide a national budget system and 
independent audit of government accounts and for other purposes” 
and contained in the 42nd volume of the United States Statutes be¬ 
ginning at page 24. the President of the United States is empowered 

to appoint by and with the consent of the United States Sen- 
2 ate an officer of the United States described in said Act of 
Congress as Comptroller General of the United States. 

4. That by and under said Act of Congress there was created an 
establishment of the United States Government known as the General 


Accounting Office of the same, which said General Accounting Office, 
under and hv virtue of said Act of Congress, is independent of the 
executive departments of the Government of the United States, and 
is under the control and direction of said Comptroller General of the 
United States, respondent herein. 

5. That bv and under said Act of Congress all claims and demands 


bv the Government of the United States, or against it, and all ac- 
c<Hints in which the Government of the United States is concerned, 


either as debtor or creditor, shall be settled and adjusted by the said 
General Accounting Office. 

0. That heretofore, and in the year 1921, the then President of 
the United States, bv and with the consent of the Senate of the 


United States, appointed the respondent, J. R. McCarl, to the office 
or position of Comptroller General of the United States, and the said 
respondent thereupon accepted the appointment to said office or 
position, qualified for, and entered upon the duties of, the same, and 
since the time last aforesaid, continuously has been and now is 


Comptroller General of the United States. 

7. That on or about the 26th dav of Mav, 1923, the Director of 
the Bureau of Engraving and Printing at Washington in the Dis¬ 
trict aforesaid, the. same being a bureau of the Department of the 
Treasury of the United States, transmitted to relator a requisition or 
inquiry asking and soliciting bids for certain electrical machinery 
and devices, to-wit, eighteen full automatic push-button con- 
3 trolled acceleration and deceleration five II. P., 230 volt, 
D. C. Motor Controllers for the control of adjustable, varying 
speed motors operating Intaglio steel plate power printing presses, 
tbe same to be manufactured by the Monitor Controller Company, 
and to be in accordance with certain specifications furnished by said 
Bureau. 


8, That on or about the 0th day of June 1923. relator submitted 
and delivered to said Director a bid or proposal for furnishing said 
electrical machinery and devices at a price of $4,135.00 with 2% 
discount for settlement within ten days after delivery of the same. 
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A copy of the said bid or proposal is annexed hereto marked “Re¬ 
lator’s Exhibit No. 1” and is hereby prayed to be read as a part 
hereof to the same extent as though set forth in full herein. 

9. That on or about the 8th day of June, 1923, the said Director, 
as an officer, and acting for and on behalf of the United States, ac¬ 
cepted the said bid or proposal of relator, and gave and delivered to 
relator, for the machinery and devices hereinabove described, the 
said Director’s order being dated June 9, 1923, and bearing order 
number “A-3798.” A copy of said order is annexed hereto marked 
“Relator’s Exhibit No. 2” and is hereby prayed to be read as a part 
hereof to the same extent as though set forth in full herein. 

10. That on or about the 17th day of October, 1923, in pursuance 
of said order of June 9, 1923, the said machinery and devices were 
shipped from the factory manufacturing the same directly to the said 
Bureau of Engraving and Printing at Washington, District of 

Columbia, and on or before the 3rd day of November, 1923, 

4 the same were received by the said Bureau at Washington, 
in the District aforesaid. 

11. That the said machinery and devices so received by the said 
Bureau as aforesaid were in good order and identical with the re¬ 
quirements contained in the inquiry, order and specifications afore¬ 
said, and were then and there accepted by the said Director of the 
Bureau of Engraving and Printing as being in good order and identi¬ 
cal with the requirements of said inquiry, order and specifications. 

12. That thereupon, the relator, at the request and direction of 
said Director, executed and transmitted to him a voucher, the same 
being numbered 4305, covering said machinery and devices, and 
thereafter the said voucher was inspected and approved by said 
Director and transmitted to the aforesaid General Accounting Office 
for allowance and payment. 

13. That thereafter and on or about the 3rd day of November, 
1923, respondent notified relator that the relator’s claim for pay¬ 
ment for the electrical machinery and devices aforesaid had been 
settled and that the sum of $4,052.30 had been by him allowed, 
payable from the appropriation, “Materials and Miscellaneous Ex¬ 
penses Bureau of Engraving and Printing, 1923.” 

That upon the settlement and adjustment by respondent of re¬ 
lator’s claims, and the allowance of the same, by respondent, as 
aforesaid, it thereupon became and was, and still is, respondent’s 
legal duty forthwith to transmit, or cause to be transmitted, to re¬ 
lator, check of the Treasurer of the United States in the sum of money 
aforesaid, which said check is issued as a matter of course by 

5 the proper officers of the United States upon receipt of cerr 
tifieate or notification of the settlement and adjustment and 

allowance of such claim; and said duty was and is required by law 
and involves and comprehends the exercise by respondent of no judg¬ 
ment or discretion of anv kind whatsoever. 

14. That notwithstanding the notification of relator by resfwmd- 
ent that relator’s claim for payment for the electrical machinery 
and devices aforesaid had been settled and that the said sum of 
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$4,052.30 had been by him allowed, payable from the appropriation 
aforesaid, and notwithstanding respondent’s legal duty in the 
premises as aforesaid, respondent failed and refused to transmit or 
cause to be transmitted, a check of the Treasurer of the United States 
in said sum or in any sum, and in explanation of such failure and 
refusal caused relator to be informed that a warrant for said sum 
would issue in favor of the Treasurer of the United States for deposit 
to credit of the appropriation “Naval Operating Base, Hampton 
Roads, Virginia, W ater Front Improvements, etc., 1918,” and that 
said warrant for said amount would issue in favor of the said Treas¬ 
urer for deposit to the credit of said appropriation for the purpose 
of setting-off the same against alleged overpayments under a contract 
bearing date, March 7. 1919, which said contract was entered into 
between the United States and a co-partnership known as, and trad¬ 
ing under the name of, Carroll Electric Company, as hereinafter set 
forth. 

That subsequently relator received from respondent a paper 
writing entitled, “Certificate No. C-15542-T” giving relator in writ¬ 
ing the notification in paragraph 13 hereof set forth; and respondent 
caused to be endorsed across said paper writing a statement 
8 signed by a subordinate of respondent to-wit, by one R. L. 

Golze, as Solicitor of said General Accounting Office, which 
said statement gave relator in writing the notification herein in this 
paragraph set forth with relation to the failure and refusal of re¬ 
spondent to transmit to relator check of the Treasurer of the United 
States in the sum aforesaid, and which said statement is in the 
words & figures following, viz: 

General Accounting Office. 

August 2, 1924. 

This certificate is hereby amended and made payable as follows: 

W’arrant for the full amount of the certificate will issue in favor 
of the Treasurer of the United States for deposit to the credit of the 
appropriation “Naval Operating Base Hampton Roads, Ya., W T ater 
Front Improvements, etc., 1918” to cover overpayments under con¬ 
tract of March 7, 1919, and to the personal credit of Donald W. 
Nesbit Comdr. (SC) 

For the Comptroller General. 

(Signed) R. L. GOLZE, 

Solicitor. 

A copy of said paper writing and statement endorsed thereon is an¬ 
nexed hereto marked, “Relator’s Exhibit No. 3,” and is hereby 
prayed to be read as a part hereof to the same extent as though set 
forth in full herein. 

15. That the contract of March 7, 1919, referred to in the next 
preceding paragraph numbered 14 hereof, was a contract between 
the United States, more particularly the Navy Department thereof, 
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and a co-partnership composed of two of the eleven stoekholders of 
the relator corporation and trading under the name of Carroll Elec- 
trie Company; that the said contract was entered into and completed 
and final settlement made between the parties thereto long 
7 prior to the organization of the corporation known as the 
Carroll Electric Company, relator herein, and until receipt 
of the notification aforesaid the finality of the settlement of the ac¬ 
counts between the parties to said contract had never been questioned 
by anv officer of the United States; that upon inquiry at the office 
of respondent, relator was informed that the alleged overpayment 
referred to in paragraph numbered 14 hereof is a sum which re¬ 
spondent claims should have been deducted by the said Navv De- 
partment from the final settlement of said contract on account of 
liquidated damages, provided for in said contract, for delays in com¬ 
pleting the same, notwithstanding that, owing to the unreadiness 


of the building on which the work of said contract was to he per¬ 
formed by said co-partnership, said co-partnership was unable to 
proceed with said work until nearly six months after the expiration 
of the period provided in said contract for the completion of the 
same, and notwithstanding further that the proper and duly author¬ 
ized officer of said Navy Department held and decided that said 
co-partnership was not chargeable with damages for delay, and au¬ 
thorized final settlement without deductions for liquidated damages. 
A copy of the letter of the Navy Department containing such holding 


or decision, and authorization, is hereto annexed marked “Relator’s 


Exhibit No. *2A” and is hereby prayed to be read as a part hereof 
to the same extent as though set forth in full herein. 

1<>. That relator, upon receiving the notification described in para¬ 
graphs numbered 13 and 14 hereof, notified respondent in writing 
under dates of Noveml>er (>, 1923, and November 28, 1923, that it 


was not a party to the said contract of March 7, 1919, and 
8 was not liable for anv set-offs on account of said contract and 

4/ 

requested prompt payment of the amount allowed bv re¬ 
spondent as aforesaid ; and in response to said notification by relator, 
respondent, under date of January 10, 1924, caused a letter to he 
written to relator stating that it would seem from the papers and 
circumstances that the partnership had merely been merged and 
converted into a corporation; that the individuals composing the co¬ 
partnership are the principal officers of relator; that relator’s place 
of business is the same as that of the co-part nership; that the business 
conducted is along the same lines as that of the co-partnership; and 
that in the circumstances relator was requested to furnish the office 
of respondent with information as to whether the co-partnership had 
been dissolved, and if it had l>een dissolved, the disposition of its 
assets and information with respect to any provision made to take 
care of the co-partnership’s indebtednesses and also the portion of 
the co-partnership’s assets taken over by relator, that, if the co¬ 
partnership has only been changed into a corporation, the office of 
respondent is prohibited by law from paying the amount found due 
relator until relator has returned into the Treasury the sum of 


6 


U. S. OF A. EX REL. CARROLL ELEC. CO. VS. 


$7,059.59, determined by respondent to have been erroneously paid 
to relator by an officer of the United States Navy under the said con¬ 
tract of March 7, 1919; and that a full and clear statement should 
be submitted by relator at as early a date as possible. 

17. That thereupon and on or about the 17th day of January, 
1924, the President of the relator corporation, being thereunto duiy 
authorized, accompanied by his counsel, called at the office of re¬ 
spondent and produced the certificate of incorporation of 

9 relator, the by-laws and minutes of the meetings of the stock¬ 
holders and Hoard of Directors of relator, an agreement be¬ 
tween relator and the co-partnership aforesaid, and the books of re¬ 
lator, and gave a subordinate of Tesj>ondent full opportunity to ex¬ 
amine said documents and interrogate said President of said cor¬ 
poration relator herein, jis to any and all matters showing that 
relator is a separate and distinct entity from said co-partnership. 

That said President stated that on or about the 20th day of April, 
1922, lie and one I/mis D. Carroll, Harry W. Clayton, Forrest L. 
Shekell and William E. Moore, desiring to form a corporation under 
the incorporation laws of the District of Columbia, filed with the 
recorder of deeds of said District a certificate of incorporation of the 
Carroll Electric Company, Incorporated, the same being relator 
herein; that prior to the date last aforesaid the said President and 
Louis I>. Carroll had been engaged as eo-partners in the business of 
electrical engineers and contractors and also as wholesalers and job¬ 
bers of electrical supplies and equipment, and, to a small extent, as 
retailers of the same; that on the 22nd day of April, 1922, the said 
President and said Louis D. Carroll wrote a letter to relator stating 
that they were desirous of disposing of certain of the personal prop¬ 
erty and assets of the said co-partnership and of immediately paying 
in full for the stock of relator subscribed for bv them; that thev 
offered in said letter to sell ami transfer to the corporation certain 
described personal projierty and assets of the co-partnership; that 
certain assets of the co-partnership were expressly excluded in their 
offer to relator as aforesaid; that among such excluded assets 

10 were money in bank in the name of the said co-partnership, 
stocks, bonds and real estate notes, interest in a certain Navv 

Department contract valued at $50,080.07, but having no relation 
to the contract aforesaid of March 7, 1919, land and premises de¬ 
scribed as 714 Twelfth Street, Northwest, Washington, District of 
Columbia, and claims arising out of contracts with the United State's. 

The said President of said relator corporation also stated to the 
said subordinate of respondent that the first meeting of the stock¬ 
holders of relator was held the 22ml day of April, 1922; that the 
minutes of said meeting disclosed that the send Louis D. Carroll 
presented and read their said offer and that after discussion and de¬ 
tailed consideration of the same a resolution was unanimouslv 


adopted by the stockholders of relator authorizing and empowering 
the Board of Directors of relator to accept the said offer; that there 
is set forth in the resolution giving such authorization and power to 
said Board of Directors, that after due and careful investigation and 
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deliberation by the stockholders of relator, which said investigation 
and deliberation included the submission and consideration of audits 
and estimates of the value of the personal property and assets and 
agreements of said co-partnership included in said offer, it was the 
unanimous opinion of said stockholders, that the same, together with 
$34,970 in cash already received by relator from said President of 
relator and said Louis I). Carroll, were reasonably of the value of, 
if not greater then, the consideration to pass from and agreements 
to be entered into by relator as specified in said offer. 

The said President of relator further stated to said subordinate of 
respondent that the first meeting of the Directors of relator was held 
on the date last aforesaid and that at said first meeting the 
11 said Hoard of Directors did accept the said offer pursuant to 
the unanimous authorization of the stockholders of relator; 


that the place of business in Washington of relator is the same as 
the place of business of the co-partnership; that provision was made 
in said offer to relator for tin* occupancy of the same premises by re¬ 
lator; that in said offer, accepted by relator as aforesaid, the said 
co-partnership agreed to allow relator to conduct and manage its 
business on the premises known as 711 Twelfth Street, Northwest, 
Washington, District of Columbia, pending a termination of liti¬ 
gation involving title to tin* same, which said litigation is still pend¬ 
ing. provided the relator paid the co-partnership for the use and 
occupancy of the same a fair and reasonable rental, the amount of 
which was to bo fixed and agreed upon between the co-partnership 
and relator on the basis of 10 r / f per annum, gross return, on a fair 


and reasonable value of the land and premises aforesaid, which said 


value was in turn to be based on the value of the land plus cost of 


construction: that provision was also made giving relator first option 
to purchase the said land and premises upon the termination of said 
litigation in favor of said co-partnership the price to be fixed on the 
same basis; and that provision was also made for the appointment of 
arbitrators in case of disagreement either as to the rent or purchase 
price between said co-partnership and relator. 

The said President of relator further stated to said sul>ordinato 
of respondent that the co-partnership has not been dissolved and still 
exists between him and the said Louis I>. Carroll; that the interests of 
relator and said co-partnership do not conflict ; that relator 
12 is engaged exclusively in the sale of electrical supplies and 
equipment and has never engaged in contracting work; that 
the said co-partnership has engaged in both contracting work and in 
the sale of electrical supplies and equipment: that since the formation 
of relator corporation the co-partnership has engaged only in con¬ 
tracting work and that it was in such work that the item of $7,059.59, 
as aforesaid, questioned by respondent, had its origin. 

That the said President of relator informed the said subordinate 
of respondent that there were eleven stockholders of relator corpo¬ 
ration. holding stock in an amount of from one share to 1.685 1 /. 
shares of stock of relator corporation ; that the par value of said stock 
is $100 per share, that the total capitalization of relator corporation 
of $350,000 consisting of 3,500 shares of stock all of which is out- 
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standing, that there are three stockholders holding one share of stock 
each, one holding 11 shares of stock, one holding 20 shares of stock, 
one lidding 25 shares of stock, one holding 28 share* of stock, one 
holding 100 shares of stock, one holding 250 shares of stock, one 
holding 1,377V:: shares of stock and one holding 1.685V& shares of 
stock, in relator corporation: that so far as the liabilities of said co¬ 
partnership are concerned, relator only assumed the then outstanding 
obligations as shown by the books of said co-partnership and that 
at the time of said agreement between said co-partnership and relator 
the item of $7,059.50 had not been questioned bv any officer of the 
United States and was in no sense an outstanding obligation of said 
co-partnership or account payable by the same. 

That all said statements were true, both in fact and in law, and 
that the documentary evidence aforesaid, that is to sav, the 
13 certificate of incorporation, hv-laws, minutes of the meetings 
of the stockholders and Hoard of Directors of relator corpo¬ 
ration, the agreement lietween relator and said copartnership, the 
books of relator and the files of the same, produced voluntarily at 
the meeting between the said subordinate of respondent and the 
President of relator and its counsel, are true both in fact and in law 
and substantiate the statements of the said President hereinabove 


set forth. 

18. That at the conclusion of the meeting aforesaid the said sub¬ 
ordinate of respondent suggested that said statements of said Presi¬ 
dent he submitted in affidavit form by said President and said Iauus 
D. Carroll, and thereupon, on the 19th day of January, 1924. an 
affidavit signed and sworn to by said President and said Louis D. 
Carroll, was submitted to respondent, giving under oath the fact.- in 
the next preceding paragraph set forth with respect to the relation¬ 
ship between said copartnership and relator. That said affidavit 

was transmitted bv letter hearing date January 19, 1924, and signed 

• * ’ • 


by counsel for relator and copy 
marked “Relator's Kxhihit No. 4 ' 


of said letter is hereto annexed 
and prayed to lie read as a part 


hereof to the same extent as though set forth in full herein. 


19. That in the letter aforesaid counsel for relator offered to sub¬ 


mit anv further information desired by respondent in resj»ect to the 
said relationship lietween the said co-partnership and relator, and 
repeatedly from January 19, 1924. to August 5th. 1924. called upon 
respondent by letter and by telephone to reach a decision in respect 
to the payment of the sum of money aforesaid, to-wit. $1,052.30. 
allowed by respondent, and found by respondent to be due and ow¬ 
ing relator from the United States as aforesaid, that on the 
14 5th dav of August. 1924. relator received a letter from 


res|K)iident dated July 31. 1924. in which respondent called 
attention to the agreement between relator and said co-partnership 
hereinabove mentioned and described, in which said agreement it 


was provided that relator agreed to assume and pay all outstanding 
liabilities of said co-partnership, consisting, among other things of 
accounts payable and it was further stated by respondent in said 
letter that relator therefore assumed the payment of the claim of the 
United States in the sum of $7,059.59 as aforesaid and that the 
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amount found due relator under the contract between the United 
States and relator for furnishing the electrical machinery and devices 
aforesaid to said Bureau of Engraving and Printing, would he set 
off against said claim of the United States. A copy of said letter of 
respondent, hearing date July 31, 1924, is hereto annexed marked 
“Relator’s Exhibit No. 5*’ and is prayed to he read as a part hereof to 
the same extent as though set forth in full herein. 

20. That the members of said copartnership are financially 
responsible and able to pay any judgment obtained against them or 
either of them in the sum of *$7,059.59. 

21. That said act of respondent in failing to transmit or cause 
to l»e transmitted, check of the Treasurer of the United States in the 
sum of money allowed bv him, and found bv him to he due bv the 
United States to the relator as aforesaid is wholly without warrant 
or authority of law; that his act in so refusing to transmit said check 
or warrant for said sum of money to relator is illegal, arbitrary, 

capricious and void, in that relator and said co-partnership 
15 are separate and distinct entities in law and in fact; that only 
mutual debts and claims under contract l»etween the parties 
thereto may be set off one against the other and that claims under 
contract may not he set oft against a third person irrespective of any 
agreements between one of the parties to a contract and such third 
person; that the agreement aforesaid between relator and said co¬ 
partnership affected only the then outstanding obligations and ac¬ 
counts payable of said co-partnership, of which the claim of relator 
was not at the time of said agreement or for a long time thereafter, 
an outstanding obligation or account payable against said co-partner¬ 
ship; and that the act of transmitting check or warrant of the 
Treasurer of the United States in payment of the amount found by 
respondent to be due and allowed by him as aforesaid under the con¬ 
tract between relator and said Bureau of Engraving and Printing, is 
a purely ministerial act involving the exercise of no judgment or 
discretion of any kind whatsoever on the part of respondent. 

Wherefore the premises considered, and no other adequate remedy 
ln'ing available, relator prays: 

That the writ of mandamus may issue to the respondent command¬ 
ing and directing him to transmit, or cause to be transmitted, to 
relator, check of the United States Treasurer in the sum of *$4,- 
052.30 and also to cancel, sot aside and hold for nought the statement 
endorsed on the settlement certificate referred to and set out in 
“Relator’s Exhibit No. 3” to the effect that warrant for said sum of 
money will issue in favor of the Treasurer of the 1 nited States for 
deposits to the credit of the appropriation in said statement 
10 described, and to that end, that all necessary orders inav be 
made and proceedings had. 

CARROLL ELECTRIC COMPANY, INC., 

By IIARRY R. CARROLL, 

• President. 

JAMES S. EASBY-SMITH, 

DAVID A. PINE, 

Attorneys for Relator. 
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District of Columbia, m: 

Before me, a notary public, in and for the District of Columbia, 
personally appeared Harry B. Carroll, who being bv me first duly 
sworn deposes and says that he is the President of Carroll Electric 
Company, a corporation, and is duly authorized to make this verifica¬ 
tion and affidavit on behalf of the same: that he has read the forego¬ 
ing petition by him subscribed on behalf of said company and knows 
the contents thereof, and that the matters and things therein stated 
he verily believes to Ik? true. 

HARRY R. CARROLL. 

Subscribed and sworn to before me this 18th dnv of September, 

1924. 

f seal. ] J. ARTHUR LYNIIAM, 

Notary Public, I). C. 

17 Relator’s Exhibit No. 1. 

Filed September 10. 10*24. 

******* 

Carroll Electric Company, Inc., 

Jobber of Electrical Supplies and Machinery, 

714 Pith Street N. \\\, Washington, D. C. 

No. 10126. June 7, 1923. 

Director of the Bure-u of Printing and Engraving, 

Washington, D. C. 

Gentlemen: 

In response to your valued Requisition No. XX, (Schedule No. 
—: Circular No. — letter —), dated May 26, 1023, to be opened 
June 6. 1023, we quote as follows, F. O. B. cars Washington, 1). C.: 

Item No.:-. 

Quantity: 18. 

Material: Full automatic push button controlled acceleration and 
deceleration 5 H. P., 230 vlt. D. C. Motor Controllers for the control 
of adjustable, varying speed motors operating Intaglio steel plate 
power printing presses, in accordance with specifications furnished 
by Bureau of Engraving and Printing and hereto attached. 

1 ’nit: For all. 

Unit price: -. 

Total: 4,135.00. 

Mfg. by Monitor Controller Company. 

2 % cash discount 10 days. 

Deliverv will be made within 30 davs from receipt of the order. 


BWC :K. 
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Filed September 19, 1924. 

* * * * * * * 

Order No. A3798. 

Treasury Department, 

Bureau of Engraving and Printing. 

Appropriation: “Materials and Miscellaneous Expenses, Bureau 
of Engraving and Printing, 19—.” 


Symbol No. 0280. 

June 9, 1923 

To Carroll Electric Co., 

Washington, D. C.: 

Please furnish under your proposal dated June 6, 19—, accepted 

June 8, 19—, the articles or services named below, on or before- 

—. 19—. 

Deliver to Bureau of Engraving and Printing. (See below.) 


Note.— All goods are to be billed on forms furnished by the 
Bureau, at the prices agreed, which include delivery charges to the 
place designated. A delivery invoice, on form furnished by the 
Bureau, must accompany each delivery. 

Cata- 
Symbol. logue 

Object Specifi- or Quan- Unit 

class, cation, list. Article or service. tity. Unit, price. Amount. 

eighteen Monitor Controller 
Co.’s full automatic push 
button controlled accel¬ 
eration and deceleration 5 
H. I*., 280 volts, D. C. 

Motor Controllers for the 
control of adjustable, 
v a r y i u g si>eed Motors 
operating Intaglio steel 
plate power printing 
presses, in accordance 
with specifications fur¬ 
nished by Bureau of En¬ 
graving and Printing and 

hereto attached. for all $4,135. 

F. o. b. Washington, D. C. 

2% cash discount 10 days. 

Total, $4,135.00 

Respectfully, (Signed) L. A. HILL, 

Director. 
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Relator’s Exhibit No. 2A. 


File<l September 19, 1924. 

******* 

Navy Department, 

Bureau of Yards and Docks, 

Washington, D. 0. 

3328. Oet. 3, 1921. 

From: Bureau of Yards and Docks. 

To: Commandant, Naval Operating Base, Hampton Roads, Nor¬ 
folk, Ya. 


Subject: Contract No. 3323 (Dept. No. 2384), March 7, 1919. of 
Carroll Electric Company for mechanical equipment and piping, 
central power plant. Naval Operating Base.—Settlement. 


1. The contract, datnl March 7, 1919, required performance 
within the 120-day period ending July 27. 1919. The work, in¬ 
cluding all changes, was completed September 1, 1920. Owing to 
the unreadiness of the building it was not possible for the contractors 
to proceed with their work until January 12, 1920 (nearly six 
months after the* expiration of the contract period), and further 
hindrances from the same cause were also encountered subsequently. 
In the circumstances the contractors are not regarded as chargeable 
with damages as for delay, and final payment without deductions as 
liquidated damages is authorized, subject to release of claims. 

2. Should the contractors desire to reserve claims from the release, 
as is understood to be the case, this may l>e done in consideration of a 
deduction from the contract price of two per cent of the amount of 
the reserved claims. 

3. It is understood that the contractors are to make good any de¬ 
fects that inspection and test of the apparatus may show to exist, 
for which thev mav he responsible under the terms of the contract. 

C. W. PARKS. 


J. R. MC CARL, COMP. GEN., ETC. 
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20 Relator's Exhibit No. 3. 

Filed September 19, 1924. 

* * * * * * * 

Notice of Settlement of Claim. 

In reply refer to Certificate No. C-15542-T. 

General Accounting Office, 

Treasury Settlements and Claims, 

Civil Department Division. 

Claim No. C-71. 


Washington, D. C., November 3, 1923. 

Carroll Electric Company, 

714 12th St., N. W., 

Washington, D. C.: 

Your claim(s) for payment for Monitor Controller Co.’s 5 H. P., 
230 volts motor controllers furnished the Bureau of Engraving and 
Printing Oct. 23, 1923 in accordance with proposal and acceptance 

dated June 8, 1923. $4,135.00 

less 2% cash discount. 82.70 


$4,052.30 


A-3798, Voucher No. 4305, has (have) been settled and the sum of 
Four Thousand Fifty-two dollars and Thirty cents, has been allowed 
per above certificate number, payable from the appropriation(s) 
“Materials and Miscellaneous Expenses, Bureau of Engraving and 
Printing, 1923.” 


General Accounting Office. 

August 2, 1924. 

This eertificate is hereby amended and made payable as follows: 

Warrant for the full amount of the certificate will issue in favor 
of the Treasurer of the United States for deposit to the credit of the 
appropriation “Naval Operating Base Hampton Roads, Ya., Water 
Front Improvements, etc., 1918” to cover overpayments under con¬ 
tract of March 7, 1919, and to the personal credit of Donald W. Nes- 
bit Comdr. 

For the Comptroller General, 

(Signed) R. L. GOLZE, 

Solicitor. 
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Treasurer’s Check No. —, enclosed herewith, is in settlement of 
said Claim (s). 

J. R. McCARL, 

('omptroller General, 

Bv EARL TAGGART. 

$4,052.30. 

CK: LCT. 

21 Relator’s Exhibit No. 4. 

Filed Septenilier 10, 1924. 

******* 

File 1817. 

January 19, 1921. 

M. E. Rhodes, Esq., 

Acting Solicitor, 

General Accounting Office, 

Washington, D. C. 

Dear Sir: 

In response to your letter of January 10th addressed to the Carroll 
Electric Company, Inc., and pursuant to the suggestion of Mr. Wood- 
side at the conference of January 18th between Mr. Woodside and 
Mr. Harry R. Carroll and myself. I send you herewith an affidavit 
signed by Harry R. Carroll and Louis D. Carroll showing in brief, 
as suggested by Mr. Woodside, the facts with respect to the relation 
of the Carroll Electric Company, a partnership, to the Carroll Elec¬ 
tric Company, Incorporated. 

From these facts I feel that you will be persuaded that the Carroll 
Electric Company, Incorporated, is a separate entity if fact as well 
as in contemplation of law. You do not dispute the fact that the 
item of $4,052.30 for supplies furnished the Bureau of Engraving 
and Printing is payable, but only that the United States has a set-off 
against this claim in the sum of $7,000, growing out of a review by 
you of the settlement of a contract between the Navy Department 
and the jmrtnership which contract was entered into during the war 
period. 

The partnership assumed this old transaction to have been settled 
long since, and deny that there was any overpayment made to them 
or that there is any valid claim against them. On this point, how¬ 
ever, you assume a contrary position. 

But, even admitting vour position is correct, we must respectfully 
insist that it is not a sufficient foundation for the withholding of 
moneys, admitted by you to he payable to the corporation , on the 
theory that such moneys may l>e set off against the debt which you 
claim the partnership owes to the United States. 

We shall be glad to give you any further information you wish 
in respect to the relation of the partnership to the corporation, and 
trust that on further consideration of the matter, you will find your- 
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self in position to pass for payment to the corporation the amount 
now due and owing it. 

Very truly vours, 

(Signed) ‘ ‘ DAVID A. PINE. 

Enclosure. 

DAP/f. 

22 Relator s Exhibit No. 5. 

Filed September 10, 1924. 

* * * * * * * 
Comptroller General of the United States. 

Washington, D. C. 

Jul. 31, 1924. 

Carroll Electric Co., 

c/o David A. Pine, K23 W oodward Bldg., 

Washington, D. C. 

Gentlemen : 

Reference is made to your several letters protesting against the 
contemplated setting oil of $4,052.30 found due you from the 
United States by settlement No. C-15542-T, dated November 3, 1923, 
for certain mechanical equipment furnished the Bureau (J Engrav¬ 
ing and Printing in accordance with proposal and acceptance dated 
June N, 1923, against the disallowance of $7,059.59 in the accounts 
of Donald W. Nesbitt, Commander, U. S. N., on account of improper 
payments made to the Carroll Electric Company, a partnership, un¬ 
der contract dated March 7, 1919, for furnishing certain mechanical 
equipment and work in connection therewith at the Naval Operating 
Base, Ilamption Roads, Va., the basis of your protest being that the 
Carroll Electric Co., Inc., which furnished equipment to the Bureau 
of Engraving and Printing, is a separate and distinct entity from 
the Carroll Electric Company, a partnership, which had the con¬ 
tract for the work at Hampton Roads, Va.. and that you are in no¬ 
wise responsible for the contracts, debts, or obligations of the partner¬ 
ship operating under the same name. 

In the partnership’s offer to sell its business to the corporation, 
which was accepted April 22, 1922, it was stated in part two that 
one of the terms and conditions thereof was “The agreement of the 
corporation to assume and pay all outstanding liabilities of the co¬ 
partnership, consisting generally of the following: 

Unpaid Audited Vouchers. 

Accrued Salaries and Interest. 

Accounts Payable. 

Credit Balances. 

Contingent Expenses Accrued. 

Under this provision of the offer to sell it is obvious that the corpo- 
ration in accepting the offer as made assumed all outstanding 
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liabilities of the copartnership, particularly accounts payable, which 
would comprehend the claim of the United States, and it not appear¬ 
ing the corporation is not legally liable for the debts of the partner¬ 
ship, the set off will he made accordingly. 

Respectfully, 

(Signed) J. R. McCARL, 

Comptroller General. 


23 Rule to Show Cause. 

hailed September 19, 1924. 

******* 

Upon consideration of the |>etition filed herein, it is by the Court 
this 19th day of Septemlicr, 1924. 

Ordered, that the respondent, -I. R. McCarl, Comptroller General 
of the United States, he and he is hereby, required to show cause, if 
any he has, on or l>eforc the 10th day of October, 1924, at 10 
o'clock a. m. on said dav, whv the writ of mandamus should not issue 
as in said petition prayed; provided, that a copy of said petition and 
of this order be served upon said respondent on or before the 3d 
dav of October. 1924. 

WENDELL P. STAFFORD, 

Justice. 


Answer of Respondent . 

Filed October 10, 1924. 

******* 

.1. R. McCarl. Comptroller General of the United States, respondent 
herein, now and at all times saving and reserving unto himself the 
benefit of all manner of objections and exceptions to the errors and 
insufficiencies to the petition tiled herein, and reserving unto him¬ 
self the lack of jurisdiction of the Court appearing on the face of 
the petition to grant the relief prayed for, and the lack of jurisdiction 
of the Court to direct him as Comptroller General of the United 
States to perform the act or acts in question, and relying on the same 
as if motion to dismiss had been specifically interposed, nevertheless 
answering so much and such parts of the petition and the 
24 rule to show cause as he is advised it is material and necessary 
for him to make answer unto savs as follows: 

1. The incorporation of the Carroll Electric Company is admitted. 
The certificate of incorporation, dated April 20, 1922. shows that 
Harry R. and Louis 1>. Carroll, who were sole partners of the Carroll 
Electric Company copartnership, subscribed to the total capital stock 
of said corporation excepting three shares. Respondent is informed 
and believes and therefore avers that the incorporation was the busi¬ 
ness of the partnership, Carroll Electric Company; that the assets 
and liabilities of the partnership were transferred to the corporation; 
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and that the interest and control of the corporation is the same as 
that of the partnership. See paragraph 17 of relator’s petition and 
paragraphs 13 and 17 of this answer. 

2. The averments of fact contained in paragraph 2 of the petition 
are admitted. 

3. The averments of paragraph 3 of the petition are in substance 
the provisions of the act of Congress of June 10, 1921, 42 Stat., 23, 
and as such are admitted. 

4. The averments of fact contained in paragraph 4 of the petition 
are admitted. 

5. The averments of paragraph 5 of the petition are in substance 
the provisions of certain acts of Congress, to wit, section 230 of the 
Revised Statutes of the United States as amended by the act of June 
10, 1921. section 305, 42 Stat., 24, that— 

“All claims and demands whatever bv the (iovernment of the 
United States or against it, and all accounts whatever in which the 
(Iovernment of the United States is concerned, either as debtor or 
creditor, shall be settled and adjusted in the General Accounting 
Office.” 


and as such are admitted. 

25 0. The averments of fact contained in paragraph 0 of the 

petition are admitted. 

7. The averments of fact contained in paragraph 7 of the petition 
are admitted excepting that the request for bids was made by the 
Bureau of Engraving and Printing of the Treasury Department of 
the United States ujKm the Carroll Electric Company as a partner¬ 
ship and was so received by the Carroll Electric Company. 

8. The fact of a hid having been made is admitted, hut respondent 
avers that the bid was made in response to the request of the Carroll 
Electric Company, a partnership as stated in paragraph 7 hereof. 

9. The respondent is informed and believes and therefore avers 
that the acceptance of the bid by the Director of the Bureau of 
Engraving and Printing was addressed to and received by the Carroll 
Electric Company, a partnership, and not the Carroll Electric Com¬ 
pany, a corporation, the relator. 

10. The averments of fact contained in paragraph 10 of the pe¬ 
tition are not here in question and require no answer of respondent. 

11. The averments of fact contained in paragraph 11 of the pe- 
tion are not here in question and require no answer of respondent. 

12. The respondent is informed and believes and therefore avers 
that the voucher was sent by the Director of the Bureau of Engrav¬ 
ing and Printing to the Carroll Electric Company as a partnership 
and not to the Carroll Electric Company, a corporation, the relator, 
and that upon its certification by the Carroll Electric Company as 

a corporation the voucher was transmitted by the Director to 
2b the General Accounting Office for settlement. 

13. That in the settlement of the claim as submitted by 
the voucher it did not appear otherwise than that the Carroll Electric 
Company, a partnership, had become incorporated and the settle¬ 
ment was stated accordingly; that in the incorporation of the 


IS 
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partnership one of the terms and conditions in the side of the 
partnership business to the corporation was— 

“ Hie agreement of the Corporation to assume and pay all out¬ 
standing liabilities of the co-partnership, consisting generally of 
the following: 

Unpaid Audited Vouchers. 

Accrued Salaries and Interest. 

Accounts Payable. 

Credit Balances. 

Contingent Expenses Accrued.*’ 

that a eertain indebtedness to the United States by the Carroll Elec¬ 
tric Company appeared upon the books of the (leneral Accounting 
Office in the amount of $7,059.59 and the amount of the claim 
against the United States for $4.0.’>2.:{() was bv decision of the Comj>- 
troller General July 31. 1924 (relator's exhibit 5) directed to be 
credited to the indebtedness of $7,059.59 due the United State* 

Respondent further avers that by the acts of Congress relating 
to the General Accounting Office and the Comptroller General of 
the United States, and particularly the acts of July 31, 1894. 28 
Stat., 204, and June 10. 1921, 42 Stat., 23. the action in the settle¬ 
ment of claims by or against the United States is required to l»e 
shown by certificate of the Comptroller General; that such certificate 
is by law made final and conclusive upon the executive branches of 
the Government; that in the settlement of such claims and the issu¬ 
ing of the certificate matters of judgment and discretion are 
27 vested in the Comptroller General, and not a mere ministerial 
duty; that the issuing of a warrant and check is by law au¬ 
thorized only upon and in accordance with the certificate of the 
Comptroller General and is made the duty of the Secretary of the 
Treasury and the Treasurer of the United States, respectively, and 
therefore whether the duty of issuing the warrant and check be 
ministerial as averred by the petition is immaterial herein. See para¬ 
graph 20. 

14. The averments of fact of paragraph 14 of the petition are ad¬ 
mitted: the amount claimed has heretofore, August 2, 1924, ami 
prior to the filing of the petition of relator September 19, 1924, been 
credited to the United States substantially as stated pursuant to the 
decision of the Comptroller General July 31, 1924 (relator’s exhibit 
5). 

15. The letter of the Navy Department, October 3, 1921 (relator's 
exhibit No. 2-A). paragraph 15 of the petition is admitted, and 
respondent avers that such letter of the Navy Department and pay¬ 
ments made pursuant thereto by paymasters of the Navy was not final 
and conclusive upon the United States; that in the matters thereof 
the Navv Department did not and was not authorized by law to 
render a decision, but took administrative action which bv law was 
subject to the examination and settlement by the General Account¬ 
ing Office, with which requirements of the law all parties must be 
chargeable as having knowledge; that the action of the General 
Accounting Office in the examination and settlement of the trans- 
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actions of the Navy Department under the contract of March 7, 1919, 
with the Carroll Electric Company, a partnership, was taken in due 
course in the accounts of the paymasters of the Navy; that suspension 
of credit was made by settlement No. N-3676-E of January 3, 

28 1923, and by settlement No. M-1302-N of September 19,1923, 
of the accounts of Commander Donald W. Nesbit, United 

States Navy, for the fiscal quarter ended March 31, 1922 credit was 
disallowed for payments to the Carroll Electric Company, the partner¬ 
ship, being $5,t>40 for liquidated damages not deducted for delay 
bv the contractor from May 12, 1920, to September 1, 1920, in com¬ 
pletion of contract of March 7, 1919, and of $1,459.59 by reason of 
final payment l>eing upon a qualified release whereas the contract 
stipulated for such payment only upon an absolute release to the 
Government. The facts as to delay in performance showed that be¬ 
cause of Government delays an extension was granted of 120 days 
from January 12, 1920, to May 12, 1920, but that the contract was 
not completed until September 1, 1920, a delay by the contractor of 
91 days for which liquidated damages accrued at $00 per day, total 
$5,(540, which amount was not deducted in the final payment under 
the contract; that demand was heretofore made upon the Carroll 
Electric Company for settlement of the indebtedness of $7,059.59 
thus found due the United States but that such demand has been 
refused by the Carroll Electric Company. Respondent avers that 
the basis of the indebtedness prima facie appears and is not for 
collaterally inquiring into upon writ of mandamus. 

1(5. The averments of fact contained in paragraph 1(5 of the pe- 
tion are admitted. 

17. The fact of the call of the parties at the General Accounting 
Office and the general purposes thereof are admitted. The respond¬ 
ent has no knowledge of the details preliminary to the incorporation 
of the partnership of the Carroll Electric Company; that the 

29 facts averred in paragraph 17 of the petition do not show 
otherwise but that the partnership incorporated and that the 

shares of stock issued were for such interest as the stockholders may 
have had in the partnership, that the petition docs not aver that 
those to whom stock was issued other than the two Carrolls appear¬ 
ing as partners in the partnership of the Carroll Electric Company 
are the holders of such stock paid for as subscribers thereto and 
therefore respondent believes and avers they are not such holders 
for value otherwise than for such interest if any they may have 
had in the partnership, the Carroll Electric Company, and that the 
relator be required to establish the fact of the considerations for stock 
issued to such holders thereof. 

Respondent is informed and believes and therefore avers that by 
certificate of incorporation dated April 20. 1922, the incor|>orators 
applied under the laws of the District of Columbia for incorporation 
under the name of the Carroll Electric Company, the object of which 
was, among other things, to “acquire the good will, rights and prop¬ 
erty of any person, firm, association, or corporation, engaged in a 
similar business;” the subscription list of said corporation shows that 
Harry R. and Louis D. Carroll subscribed to the total capital stock 
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of said corporation except three shares, the capital stock being 
3,f>00 shares at $100 j>er share, $850,000. Under date of April 22, 
1922, said Carrolls, being the sole partners of the Carroll Electric 
Company, a co-partnership, offered to the corporation certain assets 
and liabilities for and in consideration of the total capital stock of said 
corporation, except three shares, which otter was accepted by resolu¬ 
tion of the stockholders and directors at a meeting held at the 
80 principal offices of the corporation in the city of Washington 
April 22, 1922. By the offer and acceptance the co-partners 
sold to the corporation all accounts receivable except those from the 
United States, merchandise, outstanding accounts, furniture, fix¬ 
tures, automobiles, machinery, advances, etc., including “prepaid 
stationery and supplies’’ and the “good will and establishment of 
twenty-one years.’* The co-partnership reserved to themselves only 
those claims against the United States and certain property which 
could not he assigned because of existing laws and litigation, to¬ 
gether with certain assets liquidated or in the process of liquidation 
and which it is understood have now been liquidated, and it is not 
now engaged in any activity whatsoever. Under the sale agree¬ 
ment to tlie corporation the partnership assigned its wholesale and 
retail business and its good will thereunder and all other business 
activities of the partnership, reserving nothing except the assets 
liquidated or being liquidated; that in the resolution of the corpo¬ 
ration accepting the partnership offer to sell, it was stated in part 
two that the agreement of the Corporation to assume and pay all 
outstanding liabilities of the co-partnership, consisting generally of 
the following: 

Unpaid audited vouchers. 

Accrued salaries and interest. 

Accounts payable. 

Credit balances. 

Contingent expenses accrued. 

There is also included in the resolution of acceptance the agreement 
that the corporation assumes the club dues of certain of the members 
of the partnership and the cost of maintenance of certain privately 
owned automobiles of the Carroll brothers. The corporation also 
took over two life insurance policies on the lives of the Carroll 
31 brothers and assumed liability for the premiums thereon with 
the understanding that it would he made beneficiary of said 
policies. 

Furthermore the letter heads of the Carroll Electric Company, In¬ 
corporated, set forth that it was established in 1900 and incorporated 
in 1922 thereby holding out that the partnership became the corpo¬ 
ration. 

18. The affidavit averred as being dated January 19, 1924, and 
letter of January 19. 1924 (relator’s exhibit No. 4), were filed in the 
General Accounting Office. January 28, 1924, the affidavit l>eing 
made under date of January 22, 1924, and not January 19, 1924, as 
averred bv relator. 
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19. The averments of facts contained in paragraph 19 of the pe¬ 
tition are admitted. 

20. Respondent has no knowledge of the financial responsibility 
of those who were partners under the name of Carroll Electric Com¬ 
pany, and avers that demand for payment of the indebtedness of 
$7.059.f>9 due the United States has been refused and denied bv said 
partnership and by the eorj>oration, the relator, to which said 
partnership transferred its partnership business. 

21. Respondent avers that the facts show the corporation, Carroll 
Electric Company, is none other than the partnership, Carroll Elec¬ 
tric Company; that by the incorporation the corporation has come 
into possession of the assets of the partnership and has assumed 
liability and is otherwise legally liable for the indebtedness of the 
partnership; and that therefore the indebtedness due the United 

States was properly a matter of set off as made by respondent. 

32 Respondent further avers that the matters involved are 
such as invoke the judgment and discretion of the Comp¬ 
troller (leneral of the United States in the determination of a claim 
by the United States and of a claim against the United States and 
are not such in which properly a writ of mandamus could be di¬ 
rected against him requiring him to proceed to a determination in 
favor of the relator and against the United States; that the action 
complained of by the relator has been accomplished and the moneys 
involved have been placed to the credit of the United States in the 
Treasury of the United States; that the action of respondent was 
lawful and proper in the performance of the duties of respondent 
as prescribed by law and has protected and conserved the interests 
of the United States, and in so far as relator may be dissatisfied there¬ 
with the remedy lies in such action and in such forum wherein the 
United States has consented to be sued as a debtor and not by writ of 
mandamus directed against respondent to do otherwise than has 
heretofore been done therein. 

That the present action is in effect an action against the United 
States as debtor, involving the paying out of moneys of the United 
States; that the act of April 27, 1904, 33 Stat., 422, prescribes that 
estimates for the payment of all judgments against the United States 
in the United States Courts shall be transmitted to the Congress 
through the Treasury Department. 

Wherefore the matters of the petition may not be proceeded with 
so as to require paying moneys out of the Treasury of the United 
States by writ of mandamus, as otherwise the requirements of the 
act of 1904 cited, for reporting judgments of all courts to 

33 Congress for appropriation may thereby be evaded and 
nullified. 
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Wherefore, having fully answered, respondent prays that the 
petition herein be dismissed and the rule to show cause herein be 
discharged. 

J. H. McCARL, 

Comptroller Central of the United Staten. 


R. L. GOLZE, 

Solicitor for the Comptroller General of the United Staten, 
PEYTON GORDON, 

United Staten Attorney, 

Attorneys for Respondent. 

District of Columbia, /w: 

I, J. R. McCarl, having first lieen duly sworn on oath, depose and 

sav: 

•> 

That I have read the foregoing answer and know the contents 
thereof, and that the matters and things therein stated, I verily U»- 
lieve to l»e true. 

J. R. McCARL. 

Sworn and subscribed to before me. this 1 Oth dav of October, 
1924 

“ [seal.] S. B. TULLOSS, 

Xotary Public. 

Joinder of Issue. 

Filed October 16, 1924. 

******* 

The relator joins issue upon the answer of the respondent filed 
herein. 

JAMES S. EASBY-SMITH, 
DAVID A. PINE, 

Attorneys for Relator. 

34 Motion to Strike Joinder of Issue. 

Filed October 21, 1924. 

******* 

Now comes the respondent, .J. R. McCarl, Comptroller General of 
the United States, by and through his attorney Peyton Gordon. 
United States Attorney, in and for the District of Columbia, and 
moves the Court to strike from the files relator’s joinder of issue 
upon respondent’s answer, on the ground that under the provisions 
of Section 1276 of the Code of Laws for the District of Columbia, 
relator is required to plead to or traverse the material averments set 
forth in respondent’s answer, and a joinder of issue has no place in 
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the pleadings in this ease until after relator has pleaded to or 
traversed said answer. 

PEYTON GORDON, 

United States Attorney, j 
VERNON E. WEST, 

Assistant U. S. Attorney, 
Attorneys for Respondent. 

To Messrs. James S. Easby-Smith and David A. Pine, 

Attorneys for Relator: 

Please take notiee that the foregoing motion will be for hearing 
before a Justiee holding a Cireuit-Division on Friday, October 24, 
1924, at ten o’clock A. M., or as soon thereafter as counsel may be 
hpfl rd 

PEYTON GORDON, 

United States Attorney , 

VERNON E WEST, 

Assistant U. S. Attorney , 
Attorneys for Respondent. 

35 Supreme Court of the District of Columbia. 

Friday, October 24", 1924. 

Session resumed pursuant to adjournment, present presiding Mr. 
Justice Stafford. 

******* 

Upon consideration of the motion of deft, to strike out the joinder 
of issue herein, it is ordered that the same be and is hereby granted, 
with leave of Court to plaintiff to file a Traverse herein within ten 
davs. 


Traverse of Relator. 

Filed November 4. 1924. 

******* 

Now comes the relator, by and through his attorneys below named, 
and traverses each and every of the material averments set forth in 
the answer of respondent except those averments admitting the aver¬ 
ments set forth in the petition of the relator filed herein. 

JAMES S: EASBY-SMITH, 
DAVID A. PINE, 

Attorneys for Relator. 
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Demurrer to Traverse. 

Filed November 19, 1924. 

St * * * * * * 

The Comptroller General of the United States, respondent, by 
his attorneys savs that the traverse of the relator is bad in substance. 

PEYTON GORDON, 

United States Attorney, 

R. L. GOLZfc, 

Attorneys for ('omptroller General of the 

United States, Respondent. 


36 1. The Revised Stat-es of the United States, section 236. as 

amended by the act of June 10, 1921. section 305, 42 Stat., 
24. direct that “All claims and demands whatever bv the Government 
of the United States or against it. and all accounts whatever in which 
the Government of the United States is concerned, either as dehtor 
or creditor, shall he settled and adjusted in the General Accounting 
Office.” 


Also the act of July 31. 1894. 28 Stat.. 206, requires that the 
Comptroller of the Treasury now the Comptroller General of the 
United States under the provisions of the act of June 10, 1921, cited, 
direct the recovery of all debts finally certified by the accounting 
officers of the Government to he due to the United States. 


The duties imposed by law and as performed by the Comptroller 
General of the United States in the case at bar involve judgment and 
discretion, have conserved and protected the interests of the United 
States and he mav not bv mandamus he directed to do otherwise than 

%> 4 . 

has been done in the matter. 

2. The moneys involved are in the Treasury of the United States. 

%. V 

and the Comptroller General may not he directed by mandamus to 
withdraw the same contrary to his judgment and discretion. 

3. A mandamus to direct payment as claimed hv the relator 
would in effect he a judgment against the United States for the 
amount claimed by relator and require its payment to he made under 
an appropriation heretofore made by the Congress for the uses of a 
certain branch of the Government. The uses and application of 

such appropriation are for determination by the Comptroller 
37 General of the United States under the duties of his office. 


and the acts of Congress, and involve his judgment and dis¬ 
cretion; whereas the act of April 27. 1904, 33 Stat.. 422, requires 
that all judgments against the United States rendered by courts shall 
he submitted to the Congress for appropriation for such judgment. 

4. If the relator is dissatisfied with the settlement and adjustment 


of its claim against the United States as made by the Comptroller 
General of the United States in the performance of his duties, it has 


an adequate remedy at law by action in such form and forum wherein 
the United States lias consented to he sued as debtor and not by the 
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extraordinary proceeding of mandamus to do otherwise than has 
been done and accomplished in this matter. See the provisions of 
the Judicial Code of 1911, act of March 3, 1911, 36 Stat., 1093. 

Supreme Court of the District of Columbia. 

Wednesday, December 17", 1924. 

Session resumed pursuant to adjournment, present presiding Mr. 
Justice Stafford. 

******* 

This cause came on to he heal'd upon the petition, the rule to show 
cause, the answer to said rule and petition, the traverse of said answer, 
and the demurrer to said traverse, and after argument by the respec¬ 
tive attorneys of record, was submitted to the Court. Whereupon, the 
same being considered, it is ordered that said demurrer he, and the 
same is hereby, sustained: thereupon the relator by its attorneys 
elects to stand upon its said traverse. 

Wherefore, it is considered and ordered that relator take 

38 nothing by this action, that respondent go hence without day, 
he for nothing held, and recover of relator, his cost of de¬ 
fense to be taxed hv the Clerk and have execution thereof. 

From the foregoing judgment, the relator, by his attorneys in 
open Court, notes an appeal to the Court of Appeals; whereupon the 
maximum of an undertaking for costs is hereby fixed in the sum 
of $100.00 with leave to de|>osit the sum of $50.00 with the Clerk in 
lieu thereof. 

Memorandum . 

January 5, 1925.—$50 deposited in lieu of Bond. 

Alignment of Errors. 

Filed January 8, 1925. 

******* 

Now comes the Relator, Carroll Fleetric Company, by its attorneys, 
and assigns as error in the above entitled cause, the following: 

1. The Court erred in sustaining the demurrer of Respondent 
to the traverse of Relator. 

2. The Court erred in not overruling the demurrer of Respondent 
to the traverse of Relator. 

3. The Court erred in ruling that Relator is not entitled to the 
writ of mandamus as prayed for in Relator’s petition. 

4. The Court erred in refusing to issue the writ of 

39 mandamus as prayed for in Relator’s petition. 

5. The Court erred in entering judgment for respondent. 

JAMES S. EASBY-SMITH, 
DAVID A. PINE, 

Attorneys for Relator and Appellant. 
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40 Supreme Court of the District of Columbia. 

No. 69340. 

Parties. 

United States of America on the Relation of Carroll Electric 

Company, a Corporation, 

vs. 

J. R. McCarl, Comptroller General of the United States. 


Action. 

Mandamus. 


Plaintiff's attorney-: .las. S. Easby-Smith, David A. Pine. 
Defendant’s attorney: R. L. Golzc. U. S. Attv. 

* 7 * 



Date. 


Proceedings. lH»|M»sits. 

Fees. 

Total. 

1924, Sept. 

19. 

Deposits toward costs by Pine 

15 

• • • • 

• • • • 

it 
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Traverse filed. 
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Demurrer to traverse filed. . . 
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41 Designation of Record. 

Filed January 8, 1925. 

******* 

The Relator having perfected an appeal herein to the Court of 

Appeals of the District of Columbia on the 17th day of December 

1924, hereby requests the Clerk of the Supreme Court of the District 

of Columbia to prepare, at relator's expense, a transcript of the record 

on appeal, including therein the following papers and proceedings, 

namelv: 

* 

1. Petition with Exhibits attached thereto. 

2. Rule to show cause, issued September 19, 1924. 

8. Answer of Respondent to petition and rule to show cause. 

4. Joinder of issue by Relator upon answer of Respondent. 

5. Motion to strike out joinder of issue by Respondent. 

6. Order striking out joinder of issue and leave to traverse. 

7. Traverse of Relator. 

<S. Demurrer of Respondent to traverse of Relator. 

9. Order sustaining demurrer of Respondent. 

10. Election of Relator to stand upon its traverse. 

11. Judgment for Respondent; appeal in open Court; appeal bond 
fixed. 

12. Memorandum of deposit of $50.00 cash with Clerk in lieu of 
undertaking. 

13. The assignment of errors. 

42 14. The docket entries. 

15. This designation. 

JAMES S. EASBY-SMTTH, 
DAVID A. PINE, 

Attorneys for Relator and Appellant. 


Service of copy of the foregoing designation is acknowledged this 
sixth dav of January, 1925. 

R. L. GOLZti, 

Attorney for Respondent and Appellee. 
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Supreme Court of the District of Columbia. 


United States op America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 42, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 69340 at Law, wherein 
United States of America on the relation of Carroll Electric Com¬ 
pany, a corporation, i 9 Relator and J. B. McCarl, Comptroller General 


U. S. OF A. EX REL. CARROLL ELEC. CO. 


2S 

of the United States, is Respondent, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto suhscribe mv name and affix the 

v / * 

seal of said Court, at the City of Washington, in said District, this 
19th day of March, 19*25. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk, 

By Cl I AS. B. COFLIN, 

Asst. Clerk. 

E. W. 

Endorsed on cover: District of Columbia Supreme Court. No. 
1515 United States <*f America on the relation of Carroll Electric 
Co., a cor]»., appellant, vs. .1. R. MeCarl, Comptroller General, &c. 
Court of Appeals, District of Columbia. Filed Mar. 24, 1925. Henry 
\V Hodges, clerk. 
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STATEMENT OF THE CASE. 

1. The Pleadings. 

This is an appeal by Carroll Electric Company, Re¬ 
lator below, from a judgment of the Supreme Court 
of the District of Columbia in favor of Respondent 
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below in an action seeking the writ of mandamus 
against J. R. McCarl in his official capacity as Comp¬ 
troller General of the United States commanding him 
to cause to be transmitted to appellant a check of the 
United States Treasurer for $4,052.30 and to cancel 
his endorsement across his settlement certificate which 
endorsement prevented the issuance of such check, as 
will be hereinafter more fully explained. 

September 10, 1024, Appellant, hereinafter referred 
to as Relator, filed its petition in the Supreme Court 
of the District of Colombia. (Rec.,p. 1.) 

The court below, on the same date, issued a rule 
against Appellee, hereinafter referred to as Respon¬ 
dent, ordering him to show cause why the writ of 
mandamus should not issue against him as prayed. 
(Rec., p. 16.) 

October 10, 1024, Respondent filed his answer to the 
rule and to Relator’s petition. (Rec., p. 16.) 

The said answer, raising several issues of fact, Re¬ 
lator, on October 16, 1024, joined issue upon the 
answer of Respondent; which joinder of issue oper¬ 
ated, under the rules of the court below, as a denial of 
the substance of the Respondent’s answer. (Rec., p. 
22 .) 

October 21, 1024, Respondent moved to strike out the 
joinder of issue on the ground that Relator was re¬ 
quired under the Code to plead to or traverse the ma¬ 
terial averments set forth in Respondent’s answer 
(Rec., p. 22), and on October 24, 1024, the Court below 
granted said motion. 

November 4, 1024, Relator filed a traverse in its 
strict sense (Rec., p. 23) and on November 10, 1924, 
Respondent filed a demurrer to said traverse. (Rec., 
p. 24.) 
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The Court below sustained the demurrer, and gave 
judgment for Respondent, from which judgment Re¬ 
lator noted an appeal. (Rec., p. 25.) 

The Relator having first joined issue on the answer 
and such joinder having been stricken, and the Re¬ 
lator having next traversed the material averments of 
the answer, except those averments admitting the 
averments contained in the petition, every available 
means of determining the issues of fact raised by the 
answer were foreclosed, and the effect of the pleadings, 
as above set forth, is identical with the result ordi¬ 
narily achieved by a demurrer to the original pleading. 
In other words, under the state of the pleadings, the 
facts in the answer must be disregarded, and the sole 
major question for decision is whether the petition sets 
forth a cause of action. 

2. The Ultimate Facts. 

In view of the condition of the pleadings, as herein¬ 
above set forth, the petition only may be looked to for 
a statement of the facts. A brief statement of the same 
taken from such source is as follows: 

\ 

Carroll Electric Company, the Relator, is a corpora¬ 
tion, organized under the laws of the District of Colum¬ 
bia on April 20, 1922, with its principal place of busi¬ 
ness in the District of Columbia. (Rec., pp. 1, 2.) 

May 26, 1923, the Director of the Bureau of Pingrav¬ 
ing and Printing, a Bureau of the Treasury Depart¬ 
ment, transmitted to Relator an inquiry soliciting a bid 
from Relator for certain electrical machinery, namely, 
motor controllers for printing presses. (Rec., p. 2.) 

June 6, 1923, Relator submitted to the Director a 
bid for such machinery at a price of $4,135.00 with a 
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2% discount for settlement within 10 days after de¬ 
livery. (Rec., pp. 2, 10.) 

June 8, 1923, the Director, acting on behalf of the 
United States, accepted Relator’s bid and gave Relator 
a written order for the same. (Rec., pp. 3, 11.) 

October 17, 1923, the machinery was shipped from 
the factory and was received by said Bureau on or 
before Nov. 3, 1923. (Rec., p. 3.) 

The machinery was in good order and identical with 
the requirements of the inquiry, order and specifica¬ 
tions, and was accepted by the Director as being in 
good order and identical with such requirements. (Rec., 
p. 3.) 

Thereafter, at the request of the Director, Relator 
executed and transmitted to the Director a voucher 
for the price of the machinery, which voucher was in¬ 
spected and approved by the Director and transmitted 
to the General Accounting Office for allowance and 
payment. Said General Accounting Office is under the 
direction and control of Respondent. (Rec., p. 3.) 

November 3, 1923, Respondent notified Relator that 
its claim for payment had been settled and that the 
sum of $4,052.30 had been allowed by him. (Rec., p. 3.) 
This sum is the amount of the contract as aforesaid, 
less the 2% discount named therein for settlement with¬ 
in 10 days. 

Subsequently Respondent refused to permit a check 
to be transmitted to Relator pursuant to such settle¬ 
ment and allowance, and informed Relator that a war¬ 
rant for the amount named would issue in favor of the 
Treasurer of the United States for deposit to the credit 
of a naval appropriation of 1918 for the purpose of 
setting off the same against an alleged overpayment 
made by the United States to a copartnership trading 
under the name of Carroll Electric Company under a 
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contract between said copartnership and the United 
States bearing date March 7, 1919, nearly three years 
prior to the organization of the corporation. (Rec., pp. 
4,13.) 

Upon inquiry by Relator, Respondent assigned as 
the reason for his position the assumed singleness of 
identity between Relator Corporation and the copart¬ 
nership, and on January 10, 1924, requested Relator 
for information showing to the contrary. (Rec., pp. 

5, 6.) 

Thereupon Relator orally and in writing informed 
Respondent that it was a separate and distinct entity 
from the copartnership bearing the same name, and in 
substantiation thereof voluntarily submitted to Re¬ 
spondent the records of Relator, as well as the affidavit 
of the President of Relator Corporation, none of which 
is or can be impeached and all of which conclusively 
demonstrate the separate and distinct character of the 
Relator in fact as well as in law. (Rec., pp. 6, 7, 8, 14.) 

Thereafter, on August 5, 1924, Relator received a 
letter from Respondent still refusing to permit a check 
to be transmitted, but, on this occasion, he assigned as 
his reason for such refusal an agreement dated April 
22, 1922, between the Relator and the copartnership 
under which Respondent claimed that Relator assumed 
the payment of all outstanding liabilities of the copart¬ 
nership, and because of such agreement Respondent 
stated he would set off the amount found due Relator 
for furnishing the motor controllers against the claim 
of the United States for an alleged overpayment under 
the contract of the copartnership of March 7, 1919 
(Rec. pp. 8, 15, 16). The finality of the settlement of 
this contract had never been questioned by any officer 
of the United States until Respondent on this occasion 
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notified Relator of his reason for not permitting a 
check to be transmitted to Relator pursuant to his set¬ 
tlement and allowance aforesaid. (Rec. p. 5.) 

Thereafter, on September 19, 1924, Relator filed its 
petition for mandamus. 


II. 

ASSIGNMENT OF ERRORS. 

The assignment of errors is as follows: 

1. The Court erred in sustaining the demurrer of 
Respondent to the traverse of Relator. 

2. The Court erred in not overruling the demurrer 
of Respondent to the traverse of Relator. 

3. The Court erred in ruling that Relator is not en¬ 
titled to the writ of mandamus as prayed for in Rela¬ 
tor’s petition. 

4. The Court erred in refusing to issue the writ of 
mandamus as prayed for in Relator’s petition. 

5. The Court erred in entering judgment for Re¬ 
spondent. 


Appellant’s Contentions. 

The errors assigned will be treated under the follow¬ 
ing propositions: 

1. Respondent Had no Further Discretion to Exer¬ 
cise. 

2. Respondent Has no Legal Authority to Make Set¬ 
off. 

3. The Claimed Set-off is Not Cognizable Under the 
Law. 

4. Relator is Separate and Distinct in Fact as Well 
as in Law From Copartnership. 
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5. Relator Did Not Assume to Pay Alleged Debt Due 
United States 

G. Assuming, Arguendo, Relator Liable to Co-part¬ 
nership, Respondent Cannot Take Advantage of 
Agreement. 

7. The United States Should Proceed Against Co¬ 
partnership, if at all. 

8. Furthermore, Respondent is Not Empowered to 
Reopen Settlement With Co-partnership. 

9. Relator Has no Other Adequate Remedy. 

III. 

ARGUMENT. 

1. Respondent Had No Further Discretion to 

Exercise. 

The Act of Congress approved June 10, 1921, known 
as an “Act to Provide a national budget system and 
independent audit of Government accounting and for 
other purposes’’ (42 Stat., 24) provided for the ap¬ 
pointment by the President with the consent of the 
Senate of an officer of the United States described in 
said Act as Comptroller General of the United States. 
This Act also created an establishment of the United 
States Government known as the General Accounting 
Office, which, under the terms of this Act, is under the 
control of the Comptroller General, the Respondent 
herein. 

Also, under this act, Section 236 of the Revised 
Statutes was amended. Before amendment this sec¬ 
tion provided that all claims and demands by or 
against the United States, and all accounts in which 
the United States are concerned, either as debtors or 
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as creditors, shall be settled and adjusted in the De¬ 
partment of the Treasury. 1 

The amendment provides that all such claims and 
demands shall be settled and adjusted in the General 
Accounting Office. 2 

As above stated the Comptroller General has the 
direction and control of the General Accounting Office. 
In the settlement and adjustment of claims and de¬ 
mands by and against the United States, the Comp¬ 
troller General, having direction and control of the 
General Accounting Office, undoubtedly must exercise 
discretion. 

This discretion the Respondent had exercised in the 
case at bar before this suit was brought. The voucher 
of Relator, after being inspected and approved by the 
Director of the Bureau of Engraving and Printing, was 
transmitted to the General Accounting Office for allow¬ 
ance and payment. Thereafter Relator’s claim was 
settled and the sum of $4,052.30 was allowed Relator 
by Respondent. (Rec. pp. 3, 13.) 

This settlement concluded Respondent’s discretion¬ 
ary function under the law. This act of Respondent 
was done under date of Nov. 3, 1923. His duties there¬ 
after were purely ministerial. His so-called Settle¬ 
ment Certificate (Rec. p. 13) making the allowance 
aforesaid would automaticallv be transmitted to the 
Secretary of the Treasury, who would thereupon draw 

1 Soot ion 236 R. S., prior to amendment, reads as follows: 

“All claims and demands whatever by the United States or against 
them, and all accounts whatever in which the United States are con¬ 
cerned, either as debtors or as creditors, shall be settled and adjusted in 
the Department of the Treasury.” 

2 Section 236 R. S., as amended, reads as follows: 

“All claims and demands whatever by the Government of the United 
States or against it, and all accounts whatever in which the Government 
of the United States is concerned, either as debtor or creditor, shall be 
settled and adjusted in the General Accounting Office.” 42 Stat., 24 
Act of June 10, 1921. 
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a warrant which would be countersigned by Respon¬ 
dent and recorded by the Register of the Treasury, and 
the Treasurer of the United States on receipt of the 
same would be authorized to disburse the moneys 
authorized by such warrant. (R. S. 305.) 

It is true that under the Act of Congress establish¬ 
ing the budget system (42 Stat. 24, supra), the Respon¬ 
dent may provide for the payment of claims adjusted 
and settled in the General Accounting Office through 
disbursing officers of the several departments instead 
of by warrant, as hereinabove set forth, but he has 
made no such provision for the payment of this account 
(Rec. p. 13) and the making of any such provision 
would not alter the ministerial feature of his function, 
after the performance of his discretionary function of 
“settling and adjusting ’’ this claim. 

2. Respondent Has No Legal Authority to Make 

Set-off. 

We, of course, do not contend that there is no legal 
way for the United States to set off against a creditor 
of the United States a claim owing by the creditor to 
the United States. We do insist that the Respondent 
is not clothed with this responsibility or authority. 

The Act of March 3, 1875 (18 Stat. 481 )* provides, 

i“When any final judgment recovered against the United States or 
other claim duly allowed by legal authority, shall be presented to the 
Secretary of the Treasury for payment, and the plaintiff or claimant 
therein shall be indebted to the United States in any manner, whether 
as principal or surety, it shall be the duty of the Secretary to withhold 
payment of an amount of such judgment or claim equal to the debt thus 
due to the United States; and if such plaintiff or claimant assents to 
such set off, and discharges his judgment or an amount thereof equal 
to said debt or claim, the Secretary shall execute a discharge of the debt 
due from the plaintiff to the United States. But if such plaintiff, or 
claimant, denies his indebtedness to the United States, or refuses to con¬ 
sent to the set off, then the Secretary shall withhold payment of such 
further amount of such judgment, or claim, as in his opinion will be 
sufficient to cover all legal charges and costs in prosecuting the debt of 
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among other things, that when any claim duly allowed 
by legal authority (/. e., by the Respondent herein) 
shall be presented to the Secretary of the Treasury 
and the claimant shall be indebted to the United States, 
it shall be the duty of the Secretary—not the Respon¬ 
dent nor his predecessor the Comptroller of the Trea¬ 
sury—to withhold payment of an amount of such claim 
equal to the debt due the United States. 

It is further provided that if the claimant denies this 
indebtedness, as here, it shall be the duty of the Secre¬ 
tary to cause legal proceedings to be immediately com¬ 
menced to enforce the same. No such legal proceed¬ 
ings have been instituted, immediately or otherwise, 
as provided by the Statute. 

The Respondent, contrary to the plain and unam¬ 
biguous provisions of the law, after “settling and 
adjusting” Relator's claim under date of November 
3,1923, thereafter arbitrarily and without legal author¬ 
ity has attempted to enforce a set-off, and to that end 
withholds transmission of his Certificate of Settlement 
to the Secretary of the Treasury in order to enable 
the latter to perform this function of making a set-off, 
if he should decide the same to be proper. In assumed 
justification for his action, Respondent gave first one 
excuse and then another, each of which we shall here¬ 
after show to be wholly fallacious; and on August 2, 
1924, endorsed across his Settlement Certificate a so- 
called amendment, stating that a “warrant for the 

the United States to final judgment. And if such debt is not already in 
suit, it shall be the duty of the Secretary to cause legal proceedings to 
be immediately commenced to enforce the same, and to cause the same 
to be prosecuted to final judgment with all reasonable dispatch. And 
if in such action judgment shall be rendered against the United States, 
or the amount recovered for debt and costs shall be less than the amount 
so withheld as before provided, the balance shall then be paid over to 
such plaintiff by such Secretary with six per cent interest thereon for 
the time it has been withheld from the plaintiff. (Act of March 3, 1875, 
c. 149, 18 Stat. 481.)” 
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full amount named on the Certificate will issue in favor 
of the Treasurer of the United States for deposit to the 
credit of a Naval appropriation of 1918 to cover over¬ 
payments under a contract between the United States 
and the above mentioned copartnership dated March 
7, 1919.” (Rec. p. 13.) 

While it might be held that such part of the Act of 
1875, supra , which requires the Secretary of the Trea¬ 
sury to cause legal proceedings immediately to be com¬ 
menced to enforce a set-off is not mandatory to the 
extent that it precludes the right of set-off under the 
general statutes, such right is one which the United 
States only can exercise. Being an artificial entity, 
it must, of course, act through agents. It has imposed 
the duty of making set-offs upon the Secretary of the 
Treasury (Act of 1875, supra). It has not imposed 
this duty upon Respondent, who, under the Act creat¬ 
ing his office, is not a subordinate of the Secretary and 
is independent of the Executive Department of the 
Government (Act of 1921, supra). We therefore sub¬ 
mit that there is no legal authority for Respondent to 
enforce a set-off or to make the endorsement across a 
Settlement Certificate resulting in a set-off. 

3. The Claimed Set-off is Not Cognizable Under the 

Law. 

Section 1563 of the Code of Law for the District of 
Columbia, under the heading “What Can Be Set-off,” 
provides, so far as material, that mutual debts and 
claims under contract may be set-off against each 
other. 

Aside from the provision of the Code above quoted, 
it is the rule in this jurisdiction, as well as the broad 
general rule, that to warrant a set-off the demands 
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must be mutual and subsisting between the same 
parties. 

Carver vs. Hall, 3 App. D. C. 170; 

Kendall vs. Vanderlip, 2 Mackey, 105; 

Baltimore, etc. Co. vs. Barker, 2 Mackey, 4; 

34 Cyc. 712, et seq. 

The contract, under which Respondent alleges an 
overpayment made by the United States, was between 
the United States and a copartnership and not between 
the United States and Relator (Rec. pp. 4, 5). The 
respective demands of Relator and the United States 
as made by Respondent, not being mutual and subsist¬ 
ing between the same parties, may not therefore under 
the law be set-off one against the other. 

While admitting that fictional distinctions may be 
disregarded when necessary to circumvent fraud or 
illegality (Eichelberger v. Arlington Bldg., 52 App. 
1). C. 23), or where a corporation is so organized and 
controlled and its affairs are so conducted as to make 
it merely an instrumentality of another corporation, 
there is no element of fraud or illegality involved in 
this case and the facts hereinafter discussed demon¬ 
strate that Relator is not so organized and controlled, 
nor are its affairs so conducted, as to make it merely 
an instrumentality of the copartnership. 

In this connection it is interesting to note that while 
this case was pending the Secretary of the Treasury 
had requested the opinion of the Attorney General on 
the precise question of whether or not the United States 
might lawfully off-set a credit of one corporation 
against an indebtedness to the United States of another 
corporation which was the sole stockholder of the first 
corporation, and the Attorney General in his opinion 
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dated December 24, 1924 (34 Op. A. G., 353), held the 
law to be as above stated and advised the Secretary to 
make the off-set solely because the second corporation 
was so controlled and organized and its affairs were 
so conducted as to make the first corporation an in¬ 
strumentality of the other. 

4. Relator is Separate and Distinct in Fact as Well 
as in Law from Copartnership. 

Respondent’s first explanation for his position was 
the assumed singleness of identity between the Relator 
and the copartnership. (Rec., p. 5.) Such assumption 
has no foundation upon which to base it, as hereinafter 
discussed. 

As above stated, relator corporation was organized 
April 20, 1922. It was organized under the incorpora¬ 
tion laws of the District of Columbia. The organizers 
and incorporators were Harry R. Carroll, Louis D. 
Carroll, Harry W. Clayton, Forest L. Shekell and 
William E. Moore. (Rec., p. 6.) 

Harry R. Carroll and Louis D. Carroll had thereto¬ 
fore been engaged as co-partners in the business of 
electrical engineers and contractors, as wholesalers 
and jobbers of electrical supplies, and, to a small ex¬ 
tent, as retailers of the same. (Rec., p. 6.) 

Two days after the organization of the relator cor¬ 
poration, that is, on April 22, 1922, the Carrolls above 
named, as co-partners, wrote Relator corporation stat¬ 
ing that they were desirous of disposing of certain of 
the personal property and assets of the co-partnership 
and of immediately paying with such assets and a $34,- 
970.00 cash payment for the stock subscribed for by 
them in Relator corporation. (Rec., p. 6.) 

The personal property and assets which the Carrolls 
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desired to sell to Relator corporation were set out in 
full in the offer made by the Carrolls, and in order to 
be entirely definite the offer expressly excluded certain 
of the assets of the co-partnership, among which were 
money in hank, stocks, bonds, real estate notes, interest 
in a Navy Department contract valued at $f)G,68G.07, 
land and premises at 714 12th Street, X.W., Washing¬ 
ton, D. C., and claims arising out of contracts with the 
United States. (Rec., p. G.) 

At the first meeting of the incorporators held on the 
same day, namely, April 22, 1922, Louis D. Carroll pre¬ 
sented and read this offer, and, as disclosed by the 
minutes, after discussion and due consideration of the 
offer, a resolution was unanimously adopted by the 
stockholders of Relator corporation, empowering the 
Board of Directors thereof to accept the offer. (Rec., 

p. 6.) 

The stockholders carefully investigated the offer, the 
investigation including the consideration of audits and 
estimates of the value of the personal property and 
assets included in the offer, and it was the unanimous 
opinion of the stockholders that the same, together 
with $34,970.00 in cash, were reasonably of the value, 
if not greater than, the stock to be issued to the Car- 
rolls and the agreement of Relator corporation to as¬ 
sume certain outstanding liabilities of the co-partner¬ 
ship. (R ec., p. 7.) 

The Board of Directors held its meeting on the same 
day, and accepted the offer of the Carrolls pursuant to 
the authorization of the stockholders. Provision was 
made in the offer for the occupancy of the same prem¬ 
ises as those occupied by the co-partnership, and for 
the payment by Relator corporation to the co-partner¬ 
ship of a fair and reasonable rental to be fixed after 
the termination of litigation then pending involving 
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the title to the premises. The offer fixed in detail the 
method of determining the amount of the rental, and 
made provision for giving Relator corporation first 
option to purchase the land and premises upon the ter¬ 
mination of this litigation in favor of the co-partner¬ 
ship and the method of fixing the price of the same. 
Provision was made for the appointment of arbitrators 
in case of disagreement either as to rental or purchase 
price. (Rec., p. 7.) 

The co-partnership was not dissolved and still ex¬ 
ists. Relator corporation is engaged exclusively in the 
sale of electrical supplies. The co-partnership has en¬ 
gaged only in contracting work since the formation of 
Relator corporation, and it was in the field of con¬ 
tracting work that the item claimed by Respondent to 
be due the United States by the co-partnership had its 
origin. (Rec., p. 7.) 

There are eleven stockholders of Relator corpora¬ 
tion holding from one share to 1685^4 shares of stock. 
(Rec., p. 7.) 

Three stockholders hold 1 share of stock each, one 
stockholder holds 11 shares of stock, one holds 20 
shares of stock, one holds 25 shares of stock, one holds 
28 shares of stock, one holds 100 shares of stock, one 
holds 250 shares of stock, one holds 1377J /2 shares of 
stock and one holds 1685*/> shares of stock. (Rec., p. 
8 .) 

The foregoing facts were given to Respondent. They 
were given orally and in affidavit form. The accuracy 
thereof was substantiated by the submission to Re¬ 
spondent of the certificate of incorporation, by-laws, 
and minutes of the meetings of the stockholders and 
Board of Directors of Relator, the agreement between 
Relator and the co-partnership above mentioned, and 
the books of Relator. 
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The foregoing facts, under the state of the plead¬ 
ings, cannot be questioned, and they conclusively show 
that Relator is separate and distinct from the co-part¬ 
nership, not only in law but also in fact. 

5. Relator Did Not Assume to Pay Alleged Debt Due 

United States. 

After examining the complete records of Relator, 
voluntarily submitted, Respondent next assigned as 
his reason for his position the provision of an agree¬ 
ment between Relator and the Co-partnership (Rec., 
pp. 8, 9, 15 and 16). 

It is admitted that Relator agreed to pay the out¬ 
standing liabilities of the co-partnership, but such an 
agreement, under any possible interpretation thereof, 
could only mean the then outstanding liabilities. The 
surrounding circumstances at the time of this agree¬ 
ment demonstrate this beyond a peradventure of 
doubt. The stockholders, before entering into this 
agreement with the co-partnership duly and carefully 
investigated, and deliberated upon, the same. This 
investigation and deliberation included the submis¬ 
sion and consideration of audits and estimates (Rec., 
pp. 6 and 7). 

The alleged debt due the United States was not in¬ 
cluded among the then outstanding liabilities. The 
contract from which it arises was entered into between 
the United States and the co-partnership March 7, 
1919. It was completed and final settlement made be¬ 
tween the parties thereto long prior to the organiza¬ 
tion of the Relator (Rec., pp. 4 and 5). Until the re¬ 
ceipt of the notification from Respondent sometime 
after November 3, 1923 (Rec., pp. 3 and 4), the finality 
of the settlement of accounts between the parties to 
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this contract had never been questioned (Rec., p. 5). 
It therefore could not have been included in the out¬ 
standing liabilities assumed by Relator on April 22, 
1922, and Relator could not be held responsible in an 
action by the co-partnership against it in the event the 
United States recovered against the co-partnership. 

Furthermore, the petition avers that the agreement 
“affected only the then outstanding obligations” (Rec., 
p. 9), and this averment must be considered as a fact 
for the purpose of this appeal. 

G. Assuming, Arguendo, Relator Liable to Co-part¬ 
nership, Respondent Cannot Take Advantage of 
Agreement. 

Respondent was not a party to the contract between 
Relator and the co-partnership. There is no privity 
between him and Relator so far as the contract between 
the Relator and the co-partnership is concerned; and, 
while counsel admit that there are decisions to the con¬ 
trary, it is submitted that the weight of authority and 
the better reasoned opinions are to the effect, both in 
this country and in England, that a creditor, which Re¬ 
spondent claims the United States to be, who is not a 
party to a contract by which one assumes the liabil¬ 
ities of another, cannot maintain an action against the 
party assuming such liability. 

Goodenow vs. Jones, 75 111. 48; 

Wild vs. Dean, 3 Allan, (Mass.) 579; 

Ayers vs. Gallup, 44 Mich. 13; 

Manny vs. Frasier, 27 Missouri, 419; 

Kountz vs. Holthouse, 85 Pa. St. 235; 

McCartenay vs. Wyoming National Bank, 1 
Wyo. 382; 

Ex parte, Fry, 1 Glyn and J. (England) 96. 
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7. The United States Shovij) Proceed Against 
Co-partnership, if at All. 

The members of the co-partnership are financially 
responsible and able to pay a judgment obtained 
against them, or either of them, in the sum claimed bv 
Respondent to be due the United States by them (Rec., 
p. 9). The Act of 1875, supra , contemplates the imme¬ 
diate* institution of such a suit against them. This suit 
would, of course, be brought bv the Attorney General 
on behalf of the United States, after the Secretary of 
the Treasury had determined that the co-partnership 
was indebted to the United States (Act of 1875, supra), 
and the liability, if any, of the co-partnership, would 
be determined in a .judicial forum after a full and com¬ 
plete hearing rather than by Respondent without the 
ordinary judicial safeguards and impartiality. And if 
the co-partnership were held liable, Relator would 
have the right to contest in court whether the agree¬ 
ment between it and the co-partnership contemplated 
the assumption of this liability. Under the present cir¬ 
cumstances, this right is denied Relator. 

While the question of the liability of the co-pamer- 
ship is not here in issue, it is proper to mention in 
passing, as bearing upon the equities involved, which 
are alwavs taken into consideration in a mandamus 
proceeding, that the claim of Respondent that moneys 
are due the United States is on account of liquidated 
damages, which Respondent maintains were improp¬ 
erly waived. The letter from the Bureau of Yards and 
Rocks (Relator’s Exhibit No. 2-A, Rec., p. 12), shows 
that the contract of the co-partnership involved the in¬ 
stallation of mechanical equipment and piping. Of 
course, such equipment and piping could not be in¬ 
stalled until the building was ready for the same. The 
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contract required performance by July 27, 1919. The 
building was not ready and “it was not possible for 
the contractors to proceed with their work until Jan- 
nuary 12, 1920 (nearly six months after the expiration 
of the contract period)” (Rec., p. 12). It is the waiver 
of liquidated damages on such account that was made 
the basis for the claim of Respondent of over-payment 
made to the co-partnership by the United States. 

8. Furthermore, Respondent is Not Empowered to 
Reopen Settlement with Co-partnership. 

Acting on the claim of the co-partnership, “final 
payment [to the co-partnership] without deduction as 
[for] liquidated damages” was authorized by the Gov¬ 
ernment under date of October 3, 1921, long prior to 
the organization of Relator corporation (Rec., p. 12). 
This act finally concluded and settled the claims under 
the contract between the co-partnership and the United 
States bearing date March 7, 1919. 

The Court below has recently had occasion to con¬ 
sider whether Respondent might reopen a settlement 
previously made and in a full written opinion vigor¬ 
ously held that Respondent is not authorized under 
the law “to reaudit and disallow a claim against the 
United States previously allowed and settled in the 
Treasury Department.” 

Cox vs. McCarl, et al., 52 W. L. R., 790. 

In Dillon vs. Groos, 299 Fed., 851, cited in Cox vs. 
McCarl, supra , the United States District Court for 
Florida, in a case involving the withholding of pay of 
a naval officer, at the direction of the Comptroller Gen¬ 
eral, for the purpose of making a set-off, held that “at- 
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tempts of the Comptroller General in 1924 to reaudit or 
settle accounts of relator allowed and approved as far 
hack as 1922 find no support in Section 236 R. S. 
(supra), as amended by the Act of June 10, 1921 
(supra).'' 

We therefore submit that Respondent is not empow¬ 
ered to reopen the settlement with the copartnership 
and hence has no power to make the attempted set-off. 

9. Relator Has No Other Adequate Remedy. 

If Relator sued the United States in the Court of 
Claims, the United States would necessarily admit 
claim of petitioner, and either plead a set-off or confess 
judgment without plea of set-off. Assuming in either 
event that the Court gave judgment against the United 
States in favor of Relator for the amount of its claim, 
and assuming that Congress thereafter made the nec¬ 
essary appropriation to cover such judgment, all of 
such proceedings would be entirely futile in view of the 
decisions of Respondent, hereinafter discussed as fol¬ 
lows: 

In the matter of expenditures by the Employees’ 
Compensation Commission, Respondent on February 
26, 1924, in Vol. 3 of his decisions at p. 547, stated: 

“While courts may render judgment against the 
United States in certain cases such judgments are 
payable only after specific provision for such pay¬ 
ment is made by the Congress and upon settle¬ 
ments m-cule by the General Accounting Office. 

* * * The decision and judgment of a court upon 
an action against your disbursing officer and the 
surety under his bond for the recovery of the bal¬ 
ance found due from him to the United States in 
the settlement of his accounts would not be deter- 
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minative of the question here involved.’’ (Italics 
supplied.) 

Also on February 7, 1924, in Vol. 3 of Respondent’s 
decisions at p. 479, Respondent said: 

“Under the Act of June 10, 1921, responsibility 
to settle and adjust claims against the United 
States and to determine the availability of appro¬ 
priations for their payment is upon this office and 
while opinions of the court are given most careful 
consideration, especially where it appears that the 
merits or legal principles involved have been fairly 
presented to and fully considered by the court, it 
is not believed that this office would be justified in 
applying the decision in the Quinn case to the case 
here under consideration.” 

The Quinn case was a decision by the Court of 
Claims. 

Also on February 19, 1924 (3 C. G., 528) Respondent 
held that the fact that a settlement by his office had 
been certified to Congress for an appropriation does 
not preclude the use of the amount of the certified 
claim as a set off against an amount found due the 
United States from such claimant. 

The Comptroller General therefore takes the posi¬ 
tion that he is the court of last resort, and that while 
courts may render judgments against the United 
States, the same are payable only “upon settlements 
made by the General Accounting Office,” of which he 
has direction and control. Respondent would there¬ 
fore insist on making the same set-off against the 
judgment that he is now making against the allowed 
claim of Relator, and Relator would be in precisely the 
same position as now and under the same necessity of 
proceeding by mandamus against Respondent. 
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While we recognize that in case a set-off were 
pleaded in the Court of Claims and the Court decided 
the same against the United States, Respondent would 
have no legal authority to make the set-off against an 
appropriation of Congress to pay the judgment, the 
same being conclusive on this point (United States vs. 
Jones, 119 U. S. 477, Bonnafon vs. United States, 14 
Ct. Cl. 484) nevertheless, in view of Respondent’s de¬ 
cisions, it would require a mandamus proceeding to 
compel Respondent to pay such judgment. 

Relator’s onlv avenue of relief therefore is that 

* 

afforded by petition for the writ of mandamus. 


It is therefore respectfully submitted that the judg¬ 
ment of the court below should be reversed, and the 
case remanded with instructions to overrule the de¬ 
murrer to Relator’s traverse and to hear the issues 
raised thereby. 


Respectfully submitted, 

James S. Easby-Smith, 
David A. Pine, 

Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1925 


No. 4313 

United States of America on the Relation of 
Carroll Electric Company, a Corporation, ap¬ 
pellant 

v. 

J. R. McCarl, Comptroller General of the 

United States, appellee 


brief for appellee 


STATEMENT OF THE CASE 

This matter concerns the denial of a writ of 
mandamus to the appellant, Carroll Electric Com¬ 
pany, Inc., against the appellee, the Comptroller 
General (demurrer by appellee being sustained to 
traverse of appellant of answer to rule to show 
cause), to compel payment to the appellant of a 
certain amount otherwise due it from the United 
States without regard to an indebtedness ascer¬ 
tained by the General Accounting Office under the 

Comptroller General to be due to the United 

(i) 
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States under transactions with the appellant as a 
partnership prior to its incorporation. 

The Carroll Electric Company, a partnership, 
had a certain contract of March 7, 1919, with the 
United States for furnishing within 120 days, by 
July 27, 1919, mechanical equipment and work 
in connection therewith at naval operating base, 
Hampton Roads, Va., under which contract pay¬ 
ments were made by a disbursing officer. On the 
examination of the disbursing accounts it was as¬ 
certained by the General Accounting Office under 
the Comptroller General that payments had been 
improperly made under the contract, k* that there 
was a delay by Carroll Electric Company in the 
performance of the contract beyond certain delays 
caused by the United States, but liquidated dam¬ 
ages to the amount of $7,059.59 were not charged 
against the company pursuant to the terms of the 
contract, whereupon credit in that amount was 
disallowed in the accounts of the paymaster. 

Subsequently the United States (Bureau of 
Engraving and Printing, Treasury Department) 
invited proposals of the Carroll Electric Com¬ 
pany for certain electric equipment, accepted its 
bid, and voucher therefor being rendered in the 
name of the Carroll Electric Company, Inc., the 
net amount $4,052.30 was allowed by the certificate 
of the General Accounting Office November 3, 
1923, but the improper payment of $7,059.59 ap¬ 
pearing irom the records of the General Account- 
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mg Office, notice thereof was given to the company 
and conference had with its representatives, after 
which it was finally directed, August 2, 1924, that 
the amount $4,052.30 allowed by said certificate 
be deposited in the Treasury on account of the 
overpayment of $7,059.59 under the contract of 
March 7, 1919—the time between November, 1923, 
and August, 1924, being consumed in hearings 
and conferences with the company and its repre¬ 
sentatives respecting the claim of the United 
States against it. (See relator’s exhibits Nos. 3, 
4, and 5, Record pages 13, 14, and 15.) 

The certificate of incorporation of the Carroll 
Electric Company, dated April 20, 1922, shows 
that the former partnership incorporated, the 
two partners subscribing to all the shares of stock 
excepting three, the capital stock being 3,500 
shares at $100—$350,000. Substantially all the 
business, assets, and good will of the partnership 
were transferred to the corporation, and the cor¬ 
poration represented the business as established 
for over 21 years. In addition, the sale agree¬ 
ment between the partnership and the corpora¬ 
tion at its formation, calling for transfer of sub¬ 
stantially all its business, assets, and good will, 
expressly stipulated it was the agreement of the 
corporation to assume and pay all outstanding 
liabilities of the copartnership. The Carroll Elec¬ 
tric Company, Inc., claims nevertheless that the 
partnership was still subsisting and conducting a 
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business separate from that of the corporation. 
There appears, however, no clear, definite con¬ 
ducting of business apparent to the public, but 
apparently a holding out that the two are one and 
the same. 

It is to be observed that the action which the 
writ of mandamus is sought to direct otherwise 
has been accomplished. The moneys withheld 
from payment have been deposited in the Treas¬ 
ury on account of the indebtedness claimed to be 
due the United States from the appellant, the 
warrant therefor being drawn August 12, 1924, 
prior to the beginning of the present proceedings 
September 19, 1924. 

ARGUMENT 

The six assignments of error by appellant re¬ 
solve themselves into the third—that the Court 
erred in ruling relator not entitled to the writ of 
mandamus. 

The demurrer of appellee having been sustained 
by the Court below, the four reasons assigned by 
the demurrer may be viewed as sustained by 
the lower court— 

That under the statutory provisions relat¬ 
ing to the office of the Comptroller General, 
section 236 of the Revised Statutes, as 
amended by the act of July 31, 1894, 28 
Stat. 206, the judgment and discretion of 
the Comptroller General were involved in 
the case at bar, and he may not be directed 








by mandamus to do otherwise than has been 
done; 

. That the moneys involved are in the 
Treasury of the United States and the 
Comptroller General may not be directed to 
withdraw the same contrary to his judg¬ 
ment and discretion; 

That mandamus to direct payment as 
claimed by appellant would be a judgment 
against the United States and require pay¬ 
ment under an appropriation the uses and 
application of which are for the determina¬ 
tion by the Comptroller General, involving 
his judgment and discretion, whereas the 
act of April 27, 1904, 33 Stat. 422, requires 
all judgments against the United States 
rendered by courts to be submitted to Con¬ 
gress for specific appropriation; 

And that appellant has an adequate 
remedy at law by action in such form or 
forum wherein the United States has con¬ 
sented to be sued, videlicet, the Judicial 
Code of 1911, act of March 3, 1911, 36 Stat. 
1093. 

The matters involved the judgment and discretion of the 
Comptroller General in settling and adjusting claims 
and accounts and in the uses and availability of an ap¬ 
propriation, and the judgment and discretion of the 
Comptroller General in the performance of such duties 
were for exercise until all necessary to be done to pro¬ 
tect the interests of the United States was done 

The original enactment establishing the Office 
of the Comptroller of the Treasury was the act of 
September 2, 1789,1 Stat. 66. The act of July 31, 
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1894, 28 Stat. 205, reorganized the Office of the 
Comptroller of the Treasury and the Auditors of 
the Treasury for the respective departments who 
had been created from time to time since 1789. 
By the act of June 10, 1921, sections 301, 304, 42 
Stat. 23 and 24, the offices of the Auditors of the 
Treasury Department for the respective branches 
of the Government and the Office of the Comptrol¬ 
ler of the Treasury were abolished, and in lieu 
thereof there was established the General Ac¬ 
counting Office under the control and direction of 
the Comptroller General of the United States, and 
all powers and duties conferred or imposed by 
law upon the abolished offices were vested and 
imposed upon the General Accounting Office to 
“be exercised without direction from any other 
officer.” 

The act of July 31, 1894, 28 Stat. 206, required 
the Auditors under the direction of the Comp- 

a 

troller of the Treasury to superintend the recovery 
of all debts finally certified by them, respectively, 
to be due the United States. 

Section 236 of the Revised Statutes, as amended, 
provided that— 

All claims and demands whatever by the 
Government of the United States or against 
it, and all accounts whatever in which the 
Government of the United States is con¬ 
cerned, either as debtor or creditor, shall be 
settled and adjusted in the General Ac¬ 
counting Office. 
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The contention of the appellant is largely that 
the judgment and discretion of the Comptroller 
General were exercised and exhausted when the 
claim of appellant for the equipment furnished 
the Bureau of Engraving and Printing was al¬ 
lowed by the certificate of settlement of the Gen¬ 
eral Accounting Office. It would be a strange doc¬ 
trine which would limit the accounting procedure 
to only ascertaining the validity of a claim in it¬ 
self and permit no further action. 

The procedure of the General Accounting 
Office upon claims generally is to proceed to an 
examination and determination of the claim. If 
found true and correct and the appropriation 
to be charged is available, a certificate of settle¬ 
ment is prepared upon which, when issued, a war¬ 
rant is drawn signed by the Secretary of the 
Treasury and countersigned by the Comptroller 
General, upon which the Treasurer of the United 
States draws his check in favor of the claimant for 
the amount allowed. The matter is in the direct 
control and determination of the Comptroller Gen- 

m 

eral at all times and especially until the counter¬ 
signing of a warrant by him. Prior to issuing the 
certificate of settlement for drawing the warrant 
an examination of the record is made to ascer¬ 
tain whether there be any debit or charge against 
the claimant. It is an orderly procedure, in sub¬ 
stance ascertaining the debits and credits, and was 
followed in the present case. 

01648—25-2 
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The settlement of the claim of appellant for 
equipment furnished the Bureau of Engraving 
and Printing was not complete until after it had 
been ascertained whether claimant was otherwise 
indebted to the United States, and there was no 
exhaustion of judgment and discretion, nor could 
there have been, at least until payment in fact had 
been made; and probably even thereafter there 
would have been the duty and right to recover 
back the payment if an error in its allowance had 
been made. McKee v. United States , 12 Ct. Cls. 
504; Ceballos v. United States, 42 Ot. Cls. 318; 
Wisconsin Central Railroad v. United States, 164 
U. S. 205. 

The denial of payment of a claim in a settle¬ 
ment by the General Accounting Office in general 
is no different than denial by an individual of a 
claim for payment in so far as the legal right of 
the party is concerned, and should no more give 
rise to the extraordinary writs of mandamus and 
injunction than the individual action does. 
Strictly no such legal rights of parties or equitable 
conditions of irreparable injury ever appear with 
respect to the operations of the accounting system 
calling for issue of extraordinary judicial writs— 
the writ of mandamus or the writ of injunction. 
All such proceedings with respect to the account¬ 
ing system must plainly resolve themselves into 
an avoidance of the ordinary judicial process, 
mainly an action of debt. 
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The claims presented for payment to the General 
Accounting Office involve the uses and accounting 
for the public moneys as provided by appropria¬ 
tions made by the Congress and is the normal 
function of the General Accounting Office pre¬ 
scribed by the statutory provisions cited. The 
denial of payment of a claim involves the uses of 
an appropriation. The matters in the case herein 
presented involve the use of an appropriation and 
the payment of moneys out of the Treasury of the 
United States. The performance of such duties 
can at no stage involve other than the exercise of 
judgment and discretion, and in their very essence 
are exclusively for determination by the account¬ 
ing officers. Decatur v. Paulding, 14 Peters, 497; 
Brashear v. Mason, 6 Howard (U. S.), 92; United 
States v. Lynch, 137 U. S. 280. 

Payment by a disbursing officer of the United States upon 
administrative approval is not conclusive upon the ac¬ 
counting officers 

The merits of the indebtedness to the United 
States through the failure of the administrative 
officers of the United States to deduct liquidated 
damages in payments being made under the con¬ 
tract of March 7, 1919, with the partnership are 
not here for determination. The payments by the 
disbursing officer were made upon administrative 
action, but the uses of the appropriation for the 
payments thus made and whether the disbursing 
officer was entitled to credits therefor in his ac- 
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counts as legal payments are for determination by 
the General Accounting Office. 

The act of July 31, 1894, 28 Stat, 207, directed 
the Auditor for the Navy Department, now the 
General Accounting Office, to receive and examine 
“all accounts relating to the Naval Establish¬ 
ment, Marine Corps, Naval Academy, and to all 
other business within the jurisdiction of the De¬ 
partment of the Navy.” The accounts of the dis¬ 
bursing officer making such payments under the 
contract of March 7,1919, were examined and set¬ 
tled pursuant to said statutory duty and the im¬ 
proper payment determined accordingly. There 
was involved no reopening of a settled account or 
a claim, but a strict accounting procedure of as¬ 
certaining debits and credits in the settlement of 
the disbursing account, each having its orderly 
time for ascertainment of the action to be taken 
thereon. But aside therefrom no account or claim 
can be considered as closed so as to preclude the 
debiting against it of an amount due the United 
States prior to payment of credits allowed. In 
all phases the duty of the Comptroller General 
involves judgment and discretion and the action 
must be such as will protect and properly con¬ 
serve the interests of the United States. See 
Barry v. United States, 229 U. S. 47; Wisconsin 
Central Railroad v. United States, 164 U. S. 211 ; 
Bur chard v. United States, 125 U. S. 180. 

There is no known decision of the courts estab¬ 
lishing as a general principle that an indebtedness 
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due the United States may not be Withheld from 
an amount otherwise due from it* See the deci¬ 
sions cited. The decisions cited by appellee: Dil¬ 
lon v. Groos, 299 Fed. Rep. 251; Cox V. McCarl, 
52 W. L. R. 790 (now pending on appeal in this 
Court), all concern the pay of officers or employ¬ 
ees of the United States and have no application 
in the present matter. Compare therewith Bra- 
shear v. Mason, 6 Howard 92 (1848). 


The liability of the partnership was for assertion against 


the corporation into which It transferred itself 


The corporation and the partnership are so ap¬ 
parently the same that transactions with the one 
or the other are indistinguishable. Appellant 
seeks to keep alive the partnership by suggesting 
that it was continued to do the contracting busi- 

4 . , ' 

ness of the old partnership, but there is nothing 
in the incorporation to suggest otherwise than that 
the whole business of the partnership was trans¬ 
ferred to the corporation. 

The sale agreement between the partnership and 

t . 4 • * ' **' 

the corporation set forth what was withheld from 
the corporation and reserved nothing to indicate 
a division of the business into parts and the con¬ 
tinuance of the partnership for a part of the part¬ 


nership business—the contracting part. 

I r *• • V N 

The basic fact is that the two partners in the 
copartnership became the corporation and the 
two partners were the principal stockholders 6f 


the corporation and were in its possession and 


12 


control, and the corporation specifically agreed to 
assume the liabilities of the partnership. 

The assets, good will, etc., of a partnership busi¬ 
ness are for the benefit of creditors. Credit is 
given on that basis, and disposition of the business 
can not be sanctioned in any form when brought 
in question which would evade the liability to be 
subjected to debts claimed against the partner¬ 
ship. Incorporation of the partnership is not a 
form or method under which such evasion may 
be accomplished—particularly where, as here, the 
partners are substantially the corporation and in 
its possession and control; merely operating as a 
corporation instead of as a partnership. 

The rule is clear upon merger of corporations— 
that the one assumes the liabilities of the other— 
and that principle has been followed both by the 
accounting officers and the Attorney General, 34 
Op. Atty. Gen. 353, on the principle that relative 
to the United States both corporations are a single 
agency “ where a corporation is so organized and 
controlled and its affairs are so conducted as to 
make it merely an instrumentality or adjunct of 
another corporation.” The rule is not so clear, 
and the decisions have been varying as to a part¬ 
nership becoming a corporation. See the Annota¬ 
tion, 15 A. L. R. 1126. But the assumption of the 
corporation to assume the debts of the partner¬ 
ship may be implied as well as expressed, id. 1132. 


Good morals require that no effect be given to 
an incorporation taking over substantially all of a 
partnership, which would leave nothing but a right 
of action against the partnership, while the part¬ 
ners as a corporation are in enjoyment of the 
business of the partnership. To avoid any ques¬ 
tion of fraud or lack of good faith, the court will 
not give a limited or narrow construction to the 
meaning of the undertaking by appellant to as¬ 
sume the liabilities of the partnership, but having 
regard to the fact that practically all assets of the 
partnership were placed with the corporation 
whatever might be the technical legal situation 
between the partnership and the corporation, yet 
as to the public, and certainly as to the United 
States in the operation of its accounting system, 
enforcement of that liability and the application 
of the assets to the debt of the partnership will 
be sustained. In the present instance no injury to 
either the partnership or corporation results 
therefrom, because as a matter of fact, although 
the form might be different, the partners are the 
corporation, and no escape from liability may be 
permitted through change of form even though 
such change of form had no such intention and 
purpose. It matters not whether the liability had 
been asserted against the partnership; the lia¬ 
bility existed, and in taking over substantially 
everything of the partnership the corporation 
must be answerable to the full, and it was incum¬ 
bent upon all to. make provision for the liabilities 
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of the partnership, otherwise creditors might be 
defrauded. At best the matter must resolve itself 
into the primary question in this case, the decision 
of which is decisive of all other questions—that 
the conditions presented involved the exercise of 
the judgment and discretion of the Comptroller 
General of the United States in the administration 
of the accounting system of the United States. 

There is no principle of set-off requiring to be 
done otherwise than was done in withholding pay¬ 
ment. The stating of a debit or set-off against a 
credit is inherent in the performance of the duties 
of an accounting system, and, that being so, may 
not be directed by mandamus, because judgment 
and discretion are involved in every step therein 
taken. The legal rights of claimant if dissatisfied 
therewith are for assertion in the proper forum 
and under the proper process wherein the United 
States has consented to be sued as a debtor. 
United States v. Lynch, 137 U. S. 286. 

The urging that there was no authority in the 
Comptroller General to make set-off likewise re¬ 
solves itself back to the question of the exercise 
of judgment and discretion. In the making of 
set-off or withholding from payment of a claim¬ 
ant, the General Accounting Office can not be 
limited to any specific procedure, but is entitled 
to and it is its duty to inake the withholding of a 
payment in the protection of the interests of the 
United States. See the statutory provisions cited. 
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Any other principle or rule would be destructive 
of an accounting system. 

It is strictly a no different rule than would be 
followed by a private concern, and a Government 
can not have a lesser right or laxer rule. There 
can be no doubt, regardless of what legal right 
there may be of a creditor, a private concern faced 
by the situation which confronted the General 
Accounting Office in the present matter of part¬ 
ners in a copartnership transferring their assets 
to and merging prima facie their business into 
a corporation would withhold payments in trans¬ 
actions involving both, as in the present matter, to 
protect an indebtedness due to it, leaving to the 
ostensible creditor the assertion of such remedy 
as he might have at law. In other words, it was 
the right of the United States the same as of any 
individual to withhold payment of an amount due 
from it under a claim by another for payment on 
some other account. Gratiot v. United States, 15 
Pet. 336. In this procedure the General Account¬ 
ing Office has not only followed the common rule 
between individuals, but its procedure in this 
respect has been referred to by the Supreme Court 
of the United States without question. See Barry 
v. United States, 229 U. S. 47; Morrow v. United 
States, 266 U. S. 531. 

The primary purpose and authority of the act 
of March 3, 1875, 18 Stat. 481, was to settle the 
question which up to then had been considered 
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doubtful both by the accounting officers and the 
Attorney General of the United States whether 
after a judgment recovered against the United 
States there might be a set-off of a debt otherwise 
due the United States. The body of the act is 
broader than its title, but it does not and never 
has been construed to limit the authority of the 
United States generally in the matter of withhold¬ 
ing debts due it in making payments of obligations 
due from it. For a general discussion of the act 
of March 3,1875, see 23 Comp. Dec. 68. 

The Opinion of the Attorney General, vol. 34, 
page 353 (appellant’s brief, page 13), to the Secre¬ 
tary of the Treasury that set-off of an indebted¬ 
ness of a corporation merged into another should 
be made, related to the duty of the Secretary of 
the Treasury under the transportation act of 1920, 
41 Stat. 456, 466, to make certain guarantee pay¬ 
ments to carriers upon the certificate of the Inter¬ 
state Commerce Commission, and was a specific 
authority given by Congress to the Secretary of 
the Treasury to make payments and has no rela¬ 
tion to the matter of set-off procedure under the 
act of 1875 and the duties of the General Account¬ 
ing Office. 

The settlement of the claim was accomplished and the 
moneys appropriated applied in accordance with such 
settlement and can not now be directed by mandamus 
to be withdrawn from the Treasury and applied thereby 

The Constitution provides, Article 1, section 9, 
that “ No money shall be drawn from the Treas- 
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ury but in consequence of appropriations made by 
law.” 

The duties of the Comptroller General in the 
particular matter here concerned are prescribed 
by section 236 of the Revised Statutes to settle all 
claims and demands by or against the United 
States or accounts in which it may appear as 
debtor or creditor, and by the act of July 31,1894, 
28 Stat. 206, to superintend the recovery of all 
debts finally certified by the accounting officers of 
the Government to be due the United States. 

The judgment and discretion of the Comptroller 
General were exercised, and the moneys applied 
accordingly. Mandamus may not issue to direct 
a payment contrary to the judgment and discre¬ 
tion of the Comptroller General exercised as to 
such uses and application of the appropriation. 
Guthrie v. United States 17 How. 284; Brashear 
v. Mason, 6 How. 100. Also such remedy as might 
be contemplated by the writ of mandamus would 
necessitate a review of action already taken and 
accomplished and thus, therefore, fail for that 
reason if for no other. Work v. United States ex 
rel Rives, 267 U. S. 175; Butterworth v. Hoe, 112 
U. S. 62; United States v. Lynch, 137 U. S. 280. 
In Dennison v. Payne, 293 Fed. Rep. 333, 341, 
it was said: 

The rule which forbids the reopening a 
matter once judicially determined by com¬ 
petent authority applies as well to the judi¬ 
cial and quasi judicial acts of public officers 
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and boards as to the judgments of courts 
having general judicial powers. 

Questions of mandating or enjoining the ac¬ 
counting officers of the United States with respect 
to payments under appropriations arose in the 
early history of the United States, and principles 
were then declared by the Supreme Court of the 
United States under which the accounting officers 
have functioned now for more than three-quarters 
of a century—that such extraordinary writs were 
not applicable where there was concerned payment 
of moneys from the Treasury of the United 
States. Brashear v. Mason, 6 How. 92 (1848), 
concerned mandamus for pay as an officer of the 
Navy subsequent to annexation of Texas to the 

United States, the relator having been a naval 

« 

officer of the Republic of Texas at the time of an¬ 
nexation. The lower court overruled the motion 
for the writ, which was affirmed by the Supreme 
Court of the United States, which in its decision 
said (page 100): 

We are also of the opinion that if the 
plaintiff had made out a title to his pay as 
an officer of the United States Navy, a man¬ 
damus would not lie in the court below to 
enforce the payment. 

The Constitution provides that no money 
shall be drawn from the Treasury but in 
consequence of appropriations made by law. 
(Art. I, sec. 9.) And it is declared by act 
of Congress (3 Statutes at Large, p. 689, 
sec. 3) that all moneys appropriated for 
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the use of the War and Navy Departments 
shall be drawn from the Treasury by war¬ 
rants of the Secretary of the Treasury, upon 
the requisitions of the Secretaries of these 
departments, countersigned by the second 
comptroller. 

And, by the act of 1817 (3 Statutes at 
Large, p. 367, secs. 8, 9), it is made the duty 
of the comptrollers to countersign the war¬ 
rants only in cases when they shall be war¬ 
ranted by law. And all warrants drawn by 
the Secretary of the Treasury upon the 
Treasurer shall specify the particular ap¬ 
propriations to which the same shall be 
charged; and the moneys paid by virtue of 
such warrants shall, in conformity there¬ 
with, be charged to such appropriations in 
the books kept by the comptrollers; and 
the sums appropriated for each branch of 
expenditure in the several departments shall 
be solely applied to the object for which 
they are respectively appropriated, and no 
others. (2 Statutes at Large, p. 535, sec. 1.) 

Formerly the moneys appropriated for 
the War and Navy Departments were 
placed in the Treasury to the credit of the 
respective Secretaries. That practice has 
been changed, and all the moneys in the 
Treasury are in to the credit or in the 
custody of the Treasurers, and can be 
drawn out, as we have seen, only on the 
warrant of the Secretary of the Treasury, 
countersigned by the comptroller. 

In the case of Mrs . Decatur v. Paulding 
(14 Peters, 497) it was held by this court 
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that a mandamus would not lie from the 
Circuit Court of this District to the Secre¬ 
tary of the Navy to compel him to pay to 
the plaintiff a sum of money claimed to be 
due her as a pension under a resolution of 
Congress. There was no question as to the 
amount due, if the plaintiff was properly 
entitled to the pension; and it was made to 
appear, in that case affirmatively on the 
application, that the pension fund was 
ample to satisfy the claim. The fund also 
was under the control of the Secretary, and 
the moneys payable on his own warrant. 

Still the court refused to inquire into 
the merits of the claim of Mrs. D. to the 
pension, or to determine whether it was 
rightfully withheld or not by the Secretary, 
on the ground that the court below had no 
jurisdiction over the case, and therefore the 
question not properly before this court on 
the writ of error. 

The court say, that the duty required of 
the Secretary by the resolution was to be 
performed by him as the head of one of 
the executive departments of the govern¬ 
ment in the ordinary discharge of his official 
duties; that, in general, such duties, whether 
imposed by act of Congress or by resolution, 
are not mere ministerial duties; that the head 
of an executive department of the govern¬ 
ment, in the administration of the various 
and important concerns of his office, is con¬ 
tinually required to exercise judgment and 
discretion; and that the court could not by 
mandamus act directly upon the officer and 



guide and control his judgment or discre¬ 
tion in matters committed to his care in the 
ordinary discharge of his official duties. 


It will not do to say that the result of the 
proceeding by mandamus would show the 
title of the relator to his pay, the amount, 
and whether there were any moneys in the 
treasury applicable to the demand, for upon 
this ground any creditor of the govern¬ 
ment would be enabled to enforce his claim 
against it, through the head of the proper 
department, by means of this writ, and the 
proceeding by mandamus would become as 
common in the enforcement of demands 
upon the government as the action of as¬ 
sumpsit to enforce like demands against 
individuals. 


Adequate remedy at law 

It appears from the Judicial Code of 1911, act 
of March 3, 1911, 36 Stat. 1093, the United States 
has consented to be sued as a debtor, and there is 
set forth the jurisdiction of the Court of Claims 
and the district courts for claims against the 
United States. 

The Congress has also provided that counter¬ 
claims against the United States asserted in de¬ 
fense to a suit by the United States may not be 
considered by the courts unless the same have been 
submitted to and acted on by the accounting offi¬ 
cers of the Government. See section 951, Revised 
Statutes; also section 886, Revised Statutes. 


It will thus be seen that a complete system is 
provided for judicial determination of claims by 
or against the United States. The procedure is 
linked with the procedure of the General Ac¬ 
counting Office in its settlement of claims or 
demands by the United States under the pro¬ 
visions of section 236 of the Revised Statutes, and 
it requires an original action to be brought in 
judicial proceedings and not a review of the set¬ 
tlement by the accounting officers by the extraor¬ 
dinary writ of mandamus. See Brashear v. Mason, 
6 How. 92-100, quoted page 18 of appellee’s brief, 
the court stating “ that if the plaintiff had made 
out a title to his pay as an officer of the United 
States Navy a mandamus would not lie in the 
court below to enforce the payment.” 

The relative procedures of the courts and the 
accounting system are clear and emphasized in 
this respect by the act of Congress which pre¬ 
scribes that the judgments of all courts shall be 
submitted by the Attorney General through the 
Treasury Department for specific appropriation 
and settlements be thereupon made by the par¬ 
ticular Auditor to which the subject matter re¬ 
lates. Act of February 18, 1904, 33 Stat. 41; 
act of April 27, 1904, 33 Stat. 422. Thus the uses 
of appropriations for particular purposes must be 
left to the accounting officers with respect to 
claims, etc., settled by them, and the judgments 
of the courts are matters of separate and distinct 
appropriations. 
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The statement made by appellant of having no 
adequate remedy at law, pages 20-22, appellant’s 
brief, upon the assumption that mandamus would 
be required to compel appellee to pay the judg¬ 
ment if obtained in the instant matter by pro¬ 
ceedings in the Court of Claims, is not such as to 
require an answer in argument by appellee. It 
may be said that as a general procedure judg¬ 
ments have not been unpaid by the accounting 
officers where there has been opportunity to make 
a debt due to the United States a counterclaim in 
the proceedings resulting in such judgment. 

It is respectfully submitted that nowhere and 
at no time has the Comptroller General of the 
United States pursued the course assumed by 
appellant, nor are any of the decisions cited by 
appellant entitled to have such a construction 
placed upon them, the question therein being 
mainly whether the principles of certain decisions 
were applicable to other cases. 

There has been no new statement of principle 
or procedure in this respect by the Comptroller 
General of the United States. The following is 
quoted from report of Hon. William Lawrence, 
First Comptroller of the Treasury, 1882, Vol. 3, 
page XLII: 

The decisions of the Supreme Court of 
the United States, so far as they settle in¬ 
dividual rights in particular cases or deter¬ 
mine general principles of law, should, in 
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the main, be regarded as finally authori¬ 
tative. 

The decisions of other courts may settle 
the rights of parties in particular cases, and 
the general principles therein asserted are 
always entitled to respect, but they are not, 
necessarily, to be adopted by the accounting 
officers of the Treasury Department. In 
view of the many conflicting decisions this 
could not be otherwise. And the law has 
given accounting officers a jurisdiction over 
which they are to exercise their own judg¬ 
ment. 

In United States v. Lynch, 137 U. S. 286 (1890), 
it was said: 

The contention of the relator is, that the 
interpretation he puts upon the act is too 
obviously correct to admit of dispute, and 
that this court has so decided; but it does 
not follow, because the decision of the 
Comptroller and Auditor may have been 
erroneous, that the assertion of relator to 
that effect raises a cognizable controversy 
as to their authority to proceed at all. 
What the relator sought was an order co¬ 
ercing these officers to proceed in a par¬ 
ticular way, and this order the Supreme 
Court of the District declined to grant. If 
we were to reverse that judgment upon the 
ground urged, it would not be for want of 
power in the Auditor to audit the account, 
and in the Comptroller to revise and pass 
upon it, but because those officers had dis¬ 
allowed what they ought to have allowed 
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and erroneously construed what needed no 
construction. This would not in any degree 
involve the validity of their authority. 

The judgment and discretion of the accounting 
officers in the application of principles of judicial 
decisions to other than the case giving rise to the 
. decision have been generally recognized and estab¬ 
lished. The Congress alone has in rare instances 
in particular cases directed the action of the ac¬ 
counting officers therein, such as was done by the 
act of March 4,1911, 36 Stat. 1266. 

It is respectfully submitted that the suggestions 
and assumptions of the appellant’s brief, pages 
20-22, are unjustified. 

CONCLUSION 

All the legal and equitable principles, matters, 
and things urged by appellant are the principles, 
matters, and things that invoke judgment and dis¬ 
cretion in the determination of the action by the 
General Accounting Office in the settlement of 
claims and accounts, and the duties of the General 
Accounting Office may not be urged as merely 
ministerial to obtain through extraordinary writs 
of the Court a payment of public moneys the lia¬ 
bility for which has been denied by the properly 
constituted officers of the Government, in lieu of 
the ordinary judicial processes and determination. 
The accounting system of the Government could 
not otherwise function. Its action where it nega¬ 
tives the payment of a claim is the preliminary 
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consideration of the matter, supplemented by the 
proper judicial proceedings in the manner author¬ 
ized by the acts of Congress with relation to the 
Court of Claims and by the Judicial Code of 1911, 
and appropriations are made by Congress accord¬ 
ingly. 

It follows that the sustaining of the demurrer 
and denial of the writ of mandamus should be 
affirmed. 
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